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MEMORANDUM OPINION
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BROWN, Judge:

At a fully contested trial, a general court-martial composed of officer and enlisted members convicted the appellant of larceny of military property of a value of more than $100.00 (six specifications), housebreaking (seven specifications), and false swearing, in violation of Articles 121, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 930, and 934 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence of a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for one year.  

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have examined the record of trial and considered the briefs submitted by the parties.
  Although we find no merit in the appellant’s three assignments of error, we have determined that one assignment of error merits brief discussion.


In his first assignment of error, the appellant argues that the military judge erred by denying the appellant’s motion for a new Article 32, UCMJ, investigation [hereinafter Article 32].  The appellant asserts that the Investigating Officer’s (IO) legal advisor, Captain (CPT) Yoh, was not impartial.  We disagree. 

BACKGROUND

During the Article 32, CPT Yoh served as the legal advisor to the IO, Major Conley.  At the time of the Article 32 (late-November 1997), CPT Yoh served as the Chief, Administrative Law, Fort Belvoir, and as a Special Assistant United States Attorney (SAUSA).
  Prior to becoming the Chief, Administrative Law, CPT Yoh served as a trial counsel and was rated by CPT Barber, the prosecutor in the appellant’s court-martial.  Captain Yoh prosecuted his last court-martial in September 1997.  His rating from CPT Barber had a “through date” of 31 August 1997.

At the Article 32, the appellant objected to CPT Yoh’s detail as the IO’s legal advisor, based on CPT Yoh’s status as a SAUSA and the appearance of impropriety, which, in the defense’s view, raised the specter of a perceived lack of impartiality. When the IO met with CPT Yoh and counsel for both sides to resolve the issue, the trial defense counsel’s objection focused only on status and appearances because he stated that he had “no doubt that CPT Yoh would be impartial.”  The IO noted the appellant’s objection and completed the Article 32 with CPT Yoh as his legal advisor.

At trial, the appellant renewed his objection in a motion for a new Article 32.  The military judge considered both parties’ briefs and testimony by the staff judge advocate, the IO, CPT Yoh, and the appellant.  The trial judge then made specific findings of fact and denied the motion for a new Article 32 investigation.
  Significantly, the IO testified, and the military judge found as fact, that the IO sought CPT Yoh’s advice on only two issues during the course of the Article 32:   (1) whether CPT Yoh should be replaced as the legal advisor; and (2) what efforts the IO should make to contact a witness in Texas.  Captain Yoh testified, and the military judge found as fact, that during the Criminal Investigation Command (CID) investigation of the appellant’s case, CID contacted CPT Yoh (then still a trial counsel) about a search-related issue.  Captain Yoh did not recall this contact with CID until well after the completion of the Article 32, did not know that the appellant was the suspect in the investigation, and ultimately rendered an opinion favorable to the appellant.

During his testimony on the motion, the appellant attempted to draw some amorphous connection among his status as a military policeman (MP), CPT Yoh’s former trial counsel and current SAUSA duties, the role of MPs in military justice and magistrate court cases, and the fact that the appellant and CPT Yoh had prior, limited professional dealings.  Unable to articulate why he objected to CPT Yoh as legal advisor, the appellant could only subjectively offer that “it didn’t sit right with [him]” and that he “felt as though the cards were stacked against [him].”  During argument on the motion, the military judge specifically asked trial defense counsel to point to anything CPT Yoh did as legal advisor that was prejudicial or detrimental to the appellant.  The trial defense counsel conceded that he knew of nothing.  

The appellant alleged at trial and alleges now on appeal that he was denied an impartial Article 32 because CPT Yoh was serving in a prosecutorial function as a SAUSA, which brought his impartiality into question.  According to the appellant, this raised a presumption of prejudice, which placed the burden on the government to rebut the presumption by clear and convincing evidence.  Essentially, the appellant argues that CPT Yoh was not impartial because of his status and that this “so blatantly undermines the appearance of fairness . . . that it is tantamount to unlawful command influence.” 

LAW


The appellant’s challenge to the Article 32 presents a mixed question of law and fact.  We reverse the military judge’s factual findings only if they are clearly erroneous.  See United States v. French, 38 M.J. 420, 424 (C.M.A. 1993).  We review questions of law de novo.  See United States v. Nash, 44 M.J. 456, 457 (1996).


Rule for Courts-Martial 405(a) [hereinafter R.C.M.] provides that “no charge or specification may be referred to a general court-martial for trial until a thorough and impartial investigation of all the matters set forth therein has been made in substantial compliance with this rule” (emphasis added).

While many factors may cast doubt upon the impartiality of an Article 32, this court has held that either of the following two circumstances constitutes error:  “If an individual performing a prosecutorial function furnishes any advice to an investigating officer,” or “[i]f a non-prosecutor advisor furnishes ex parte advice on a substantive matter to the investigating officer.”  United States v. Rushatz, 30 M.J. 525, 532 (A.C.M.R. 1990) (citing United States v. Grimm, 6 M.J. 890, 893 (A.C.M.R. 1979)).  Either error will give rise to the presumption of prejudice, which the government then must rebut with clear and convincing evidence.  See Rushatz, 30 M.J. at 532 (citing United States v. Payne, 3 M.J. 354, 357 (C.M.A. 1977)).   

DISCUSSION


Rather than focus on CPT Yoh’s part-time status as a magistrate court prosecutor, the military judge correctly focused on CPT Yoh’s SAUSA duties vis-à-vis the appellant’s case.  See generally Grimm, 6 M.J. at 894 (under the facts of the case, even the Chief of Criminal Law did not perform a prosecutorial function in the sense of Payne).  We conclude that CPT Yoh’s SAUSA duties did not affect, either directly or remotely, his impartiality to perform as the IO’s legal advisor in this case.  As a SAUSA, CPT Yoh played no role in military justice matters, in general; he played no prosecutorial role in the appellant’s case, in particular.  Therefore, we hold that CPT Yoh’s duties as a SAUSA did not involve a “prosecutorial function,” as that term is used in Grimm, and that there is no presumption of prejudice under Rashatz.   

As noted previously, CPT Yoh did play a minor role early in the investigation of the appellant’s case.  While still a trial counsel, CPT Yoh rendered advice, ultimately favorable to the appellant, to CID on a search-related issue.  The military judge found as fact that CPT Yoh did not recall his own involvement until well after the Article 32 hearing concluded and that CPT Yoh did not know the appellant’s name at the time “because the facts [relevant to the search issue], and not the names, were crucial.”  We presume that the appellant chose not to raise this issue in his brief because CPT Yoh’s favorable advice on the search-related issue was of no possible prejudice to the appellant.

Assuming, arguendo, that CPT Yoh was “performing a prosecutorial function” while serving as the IO’s legal advisor, this was error under Rushatz and Grimm and was presumptively prejudicial.  During the motion hearing, however, the government presented clear, substantial testimony that CPT Yoh’s very limited actions as legal advisor were free from bias and in no way prejudiced any right of the appellant. Moreover, the appellant’s proffered discomfort with CPT Yoh as the IO’s legal advisor was devoid of any substance—nary a wisp of smoke and certainly no fire.  In fact, the trial defense counsel conceded that nothing CPT Yoh did as legal advisor was prejudicial or detrimental to the appellant.  We hold that the government successfully rebutted any presumption of prejudice by clear and convincing evidence.

In summary, the appellant received the thorough, impartial Article 32 to which he was entitled under R.C.M. 405(a).  The military judge properly denied the appellant’s motion for a new Article 32.  


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The panel acquitted the appellant of five other specifications each of larceny of military property of a value of more than $100.00 and housebreaking (Articles 121 and 130, UCMJ, respectively).





� In the initial brief filed on his behalf, the appellant indicated that, at a later date, he would submit personal matters pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Some nine months later, when the case came at issue before this court, no Grostefon matters were included.  On motion of the new appellate defense counsel, we held the case in abeyance to provide ample opportunity to determine whether the appellant indeed intended to submit such matters.  On 24 April 2000, the appellate defense counsel advised the court that the appellant would not submit Grostefon matters. 





� As a SAUSA, CPT Yoh was responsible for prosecuting traffic, misdemeanor, and occasional felony offenses committed on Fort Belvoir.  Cases were tried in the United States District Court for the Eastern District of Virginia, Alexandria, Virginia.





� The appellant later renewed his motion for a new Article 32, which the military judge again denied.





� We do not wish to minimize the importance of the fact that CPT Yoh did not recognize or recall his involvement in the search-related issue at the time of the Article 32.  Given this fact, however, we need not decide what action, if any, CPT Yoh should have taken if he had recognized his prior involvement during the Article 32.   
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