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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

A military judge, sitting as a special court‑martial, convicted the appellant, pursuant to his pleas, of introducing marijuana onto a vessel used by the armed forces, two specifications of wrongfully using marijuana on board a vessel used by the armed forces, and wrongfully using marijuana on divers occasions, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a.  The adjudged sentence includes a bad-conduct discharge, confinement for 80 days, forfeiture of $688.00 pay per month for 2 months, and reduction to pay grade E-1.  The convening authority approved the adjudged sentence but, pursuant to the pre-trial agreement, suspended all confinement in excess of time served (57 days).  

We have carefully considered the record of trial, the appellant's assignments of error,
 and the Government's response.  We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Sentencing Evidence of Pre-Service Misconduct


In his second assignment of error, the appellant asserts that it was plain error for the military judge to admit, without objection from trial defense counsel, evidence of the appellant's pre-service misconduct, specifically, the appellant's possession and use of marijuana.  The appellant requests that we "reassess [his] sentence and disapprove his bad conduct [sic] discharge."  Appellant's Brief of 19 Mar 2002 at 5.  Assuming without deciding that it was error for the military judge to admit such evidence, under the circumstances of this case any error was not materially prejudicial to the substantial rights of the appellant.  See United States v. Powell, 49 M.J. 460, 465 (1998).  We, therefore, grant no relief.  


During the pre-sentencing phase of trial, the Government introduced the "Record of Military Processing - Armed Forces of the United States" (Prosecution Exhibit 2) and the "United States Navy Alcohol and Drug Abuse Screening Certificate" (Prosecution Exhibit 3) from the appellant's service record book.  The documents reflect, among other matters, that pre-service the appellant had: used marijuana, been arrested for the possession of marijuana, been refused enlistment in other branches of the Armed Services, obtained a drug waiver for enlistment in the Navy but the waiver was dropped because he tested positive for marijuana while on the Delayed Entry Program, and obtained a second drug waiver in order to enlist in the Navy.  The documents were admitted into evidence by the military judge without objection by trial defense counsel.  Record at 36.


Thereafter, the appellant made an unsworn statement.  Therein, he said, among other things, that: 

[W]hile in high school I began to experiment with marijuana.  Like many of my friends, I used marijuana frequently in high school.  I was even arrested once when I was 16, for possession.


I tried to join the Army and Air Force, but was told I could not because of my drug arrest.  The Navy recruiter said that I could get a drug waiver, so I enlisted in the Delayed Entry Program in 1998.


I failed the urinalysis when I was ordered to report to MEPS in December 1998. . . .  


The Navy gave me a second drug waiver, and I enlisted for a second time.

Record at 38.


In closing argument on sentencing, Government counsel stressed the seriousness of the offenses of which the appellant was convicted.  The Government did make, however, specific reference to Prosecution Exhibits 2 and 3 by stating


Among the enlistment document - - enlistment documentation, the accused received a waiver for marijuana use and possession, as he stated in his unsworn statement, and on his alcohol abuse screening certificate, he indicated, that he used marijuana, and was convicted of a drug offense, for which he received a waiver.

Record at 40.


In failing to raise the alleged error in a timely manner the appellant forfeits his right to object on appeal, absent a finding by this Court of plain error.  Rules for Courts-Martial 801(g) and 905(e), Manual for Courts-Martial, United States (2000 ed.).  "Plain error" as a legal term requires that an error, in fact, exists; that it be plain or obvious; and that it materially prejudices the substantial rights of the appellant.  United States v. Robbins, 52 M.J. 455, 457 (2000).  The plain error doctrine "is to be used sparingly, solely in those circumstances in which a miscarriage of justice would otherwise result.  In order to constitute plain error, appellant must show an obvious, substantial error occurred and that the error had an unfairly prejudicial impact on the case."  United States v. Strachan, 35 M.J. 362, 364 (C.M.A. 1992)(citations omitted).  When plain error "involves a judge-alone trial, an appellant faces a particularly high hurdle.  A military judge is presumed to know the law and apply it correctly, is presumed capable of filtering out inadmissible evidence, and is presumed not to have relied on such evidence."  Robbins, 52 M.J. at 457.   As such, "plain error before a military judge alone is rare indeed."  United States v. Raya, 45 M.J. 251, 253 (1996).
Even assuming it was error
 for the military judge to admit Prosecution Exhibits 2 and 3, we are nevertheless convinced that the impact of the evidence on the appellant's sentence was, at most, de minimis.  Its receipt constitutes harmless error that had "no significant effect on the sentence" and did not materially prejudice the substantial rights of the appellant.  United Stated v. Wrenn, 36 M.J. 1188, 1193 (N.M.C.M.R. 1993).


Our conclusion is premised, in the first instance, on the fact that the adjudged sentence is particularly lenient given the appellant's extremely serious offenses.  The appellant introduced 10 grams of marijuana onto the USS DWIGHT D. EISENHOWER (CVN 69), a major United States combat vessel, by concealing the marijuana in a sock.  Prosecution Exhibit 8 at ¶ 5.  Illustrative of how serious this type of offense is viewed, had this single offense been referred to trial by general court-marital the appellant's confinement exposure would have been seven years.  Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 37e.  Compounding the seriousness of that offense, the appellant subsequently used marijuana, while in a restricted status, on board the USS DWIGHT D. EISENHOWER (CVN 69) on successive days.  Prosecution Exhibit 8 at ¶¶ 12 and 15.  Finally, the appellant was also convicted of one specification of using marijuana on divers occasions.  Even without the documents relating to the appellant's pre-service misconduct, we are absolutely convinced that the seriousness of the appellant's offenses alone would have resulted in a punishment at least as severe as that adjudged by the military judge.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).

Furthermore, in his unsworn statement the appellant willingly acknowledged as much or more information as that found in Prosecution Exhibits 2 and 3.  The information was, therefore, before the military judge whether or not the documents were admitted erroneously.  

Finally, Government counsel's reference to Prosecution Exhibits 2 and 3 in argument was relatively brief, fairly limited, and but one minor component of the overall argument.  The unmistakable theme of the argument was the serious nature of the appellant's crimes warranted punishment.  We are convinced the military judge did not give the exhibits inappropriate weight.  

We find no plain error in the admission of Prosecution Exhibits 2 and 3.  We conclude that the admission of the documents did not, in any way, cause a "miscarriage of justice."  Strachan, 35 M.J. at 364.  Accordingly, we decline to grant the appellant relief.

Conclusion


We have carefully considered the appellant's first assignment of error.  We find that the military judge committed no error.  We, therefore, decline to grant the appellant relief.  


Accordingly, we affirm the findings and sentence, as approved on review below.


Senior Judge PRICE and Judge CARVER concur.  






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  I. APPELLANT'S PLEAS OF GUILTY TO CHARGE II AND THE SPECIFICATIONS THEREUNDER WERE IMPROVIDENT, BECAUSE THE COURT FAILED TO INQUIRE INTO THE ALLEGATION IN THAT APPELLANT HAD MARIJUANA DEPENDENCY.





  II. THE MILITARY JUDGE COMMITTED PLAIN ERROR WHEN HE ADMITTED, IN AGGRAVATION THAT APPELLANT RECEIVED TWO DRUG WAIVERS BEFORE HE WAS PERMITTED TO ENLIST IN THE NAVY. 





�  See United States v. Martin, 5 M.J. 888 (N.C.M.R. 1978)
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