ZIEGLER – ARMY 20030009


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

JOHNSON, OLMSCHEID, and KIRBY
Appellate Military Judges

UNITED STATES, Appellee

v.

Staff Sergeant MICHAEL R. ZIEGLER

United States Army, Appellant

ARMY 20030009

1st Armored Division (convened)

V Corps Rear (Provisional) (action)

James L. Pohl (arraignment) and Stephen R. Henley (trial), Military Judges

Lieutenant Colonel Mark S. Martins, Staff Judge Advocate (trial)
Colonel Dwight A. Warren, Staff Judge Advocate (post-trial)
For Appellant:  Colonel Mark Cremin, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Allyson G. Lambert, JA; First Lieutenant Stephen P. Watkins, JA (on brief).

For Appellee:  Colonel Steven T. Salata, JA; Lieutenant Colonel Theresa A. Gallagher, JA; Lieutenant Colonel Randy V. Cargill, JA, USAR (on brief); Lieutenant Colonel Virginia G. Beakes-Read, JA, USAR; Major Natalie A. Kolb, JA; Major William J. Nelson, JA.

12 June 2006
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful appropriation; violating 18 U.S.C. § 2252A(a)(2)(A) by wrongfully receiving child pornography;
 and violating 18 U.S.C. § 2252A(a)(5)(A) by wrongfully possessing child pornography,
 in violation of Articles 121 and 134, Uniform Code of Military Justice; 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  A court-martial panel consisting of officer and enlisted members sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to E1.  The convening authority approved the sentence as adjudged.

The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error and the government’s response thereto.  Appellant asserts, inter alia, that the federal statute he was convicted of violating in Specification 2 of the Charge, pursuant to clause 3 of Article 134, UCMJ, does not extend extraterritorially to conduct engaged in outside the territorial limits of the United States.  In United States v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005), our superior court agreed with this position and held that the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2252A (2000), does not have extraterritorial application.  As the CPPA violation of which appellant was found guilty in Specification 2 of the Charge occurred exclusively in Germany, we therefore cannot affirm the finding as “crimes and offenses not capital” in violation of clause 3, Article 134, UCMJ.
  
The government, however, asserts that appellant’s conviction for wrongful possession of child pornography can be affirmed, arguing:

Congress expressly expanded the jurisdictional scope of the CPPA in 2001.  Specifically, 18 U.S.C. § 2252(a)(4) and (5) state that offenses committed, inter alia, in the ‘special maritime and territorial jurisdiction of the United States’ are punishable under the statute.  Effective 26 October 2001, 18 USC [sic] § 7(9) was added by Pub. L. No. 107-56, Section 804 (‘The Patriot Act’).  

The government argues that the expansion of this definition “specifically include[d] [overseas military bases] as being within the special maritime and territorial jurisdiction of the United States” and, thus, appellant’s “misconduct was expressly covered by the CPPA.” 

We disagree with this assertion.  Appellant was not alleged to have committed the offense within the “special maritime and territorial jurisdiction” of the United States, but instead in “a building used by, leased to or otherwise under the control of the United States Government.”  See Martinelli, 62 M.J. at 60 (stating that there are “three alternative locations” referenced in 18 U.S.C. 2252A(a)(5)(A)).  More significantly, military personnel are specifically exempt from inclusion in this expanded definition.  See 18 U.S.C. § 7(9) (2002) (exempting persons subject to the UCMJ from application of the amended paragraph).  Thus, we conclude that the holding of Martinelli remains applicable to appellant’s case.
This conclusion does not end our analysis, however.  We must now determine whether appellant’s conduct is alternatively punishable as prejudicial or discrediting misconduct in violation of clause 1 or 2, Article 134, UCMJ.  See Martinelli, 62 M.J. at 67; United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004); United States v. Sapp, 53 M.J. 90 (C.A.A.F. 2000); United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000).  

Specification 2 of the Charge alleged that appellant wrongfully possessed child pornography, “conduct which was of a nature to bring discredit upon the armed forces.”  In defining the offense during the providence inquiry, the military judge informed appellant that one of the elements was that “under the circumstances [appellant’s] conduct was of a nature to bring discredit upon the armed forces” and explained that “service discrediting conduct is conduct which tends to harm the reputation of the service or lower it in public esteem.”  Appellant admitted that, at the time he was viewing, downloading, and possessing the child pornography, he was in a government building using government resources and, that if civilians knew of his conduct, they would have a lower opinion of soldiers.  Under these facts, we find that the record “conspicuously reflect[s]” that appellant “clearly understood the nature of the prohibited conduct as being a violation of . . . clause 2, Article 134, apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (internal quotations omitted).  
Accordingly, Specification 1 of the Charge is amended as follows:

In that Staff Sergeant Michael R. Ziegler, U.S. Army, did, at or near Fort Drum, New York, on divers occasions between on or about 8 December 1998 and about 1 January 2002, knowingly and wrongfully receive some quantity of child pornography, mailed, shipped, or transported in interstate or foreign commerce by computer, in violation of the Child Pornography Prevention Act, 18 U.S.C. Sections 2252A(a)(2)(A), conduct which was of a nature to bring discredit upon the armed forces.

Specification 2 of the Charge is amended as follows: 
In that Staff Sergeant Michael R. Ziegler, U.S. Army, did, at or near building 6403, Marshall Housing Area, Giessen, Germany, on or about 24 January 2002, knowingly and wrongfully possess computer discs containing child pornography, conduct which was of a nature to bring discredit upon the armed forces.
The remaining assignments of error are without merit.  The finding of guilty to Specifications 1 and 2 of the Charge and the Charge, as amended, are affirmed.  The remaining findings of guilty are affirmed.  
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.
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Clerk of Court

� Specification 1 of the Charge (designated on the charge sheet as Charge I, but redesignated as the Charge by the military judge), as amended at trial, alleged:





In that Staff Sergeant Michael R. Ziegler, U.S. Army, did, at or near Fort Drum, New York and at or near Giessen, Germany, on divers occasions between on or about 8 Dec 1998 and about 1 Jan 2002, knowingly and wrongfully receive some quantity of child pornography, mailed, shipped, or transported in interstate or foreign commerce by computer, in violation of the Child Pornography Prevention Act, 18 U.S.C. Sections 2252A(a)(2)(A), conduct which was of a nature to bring discredit upon the armed forces.





� Specification 2 of the Charge, as amended at trial, alleged:  





In that Staff Sergeant Michael R. Ziegler, U.S. Army, did, at or near building 6403, Marshall Housing Area, Giessen, Germany, a building used by, leased to, or otherwise under the control of the United States Government, on or about 24 Jan 2002, knowingly and wrongfully possess computer discs containing child pornography, in violation of the Child Pornography Prevention Act, 18 U.S.C. Sections 2252A(A)(5)(A) conduct which was of a nature to bring discredit upon the armed forces.





� Because the CPPA does not apply extraterritorially, we will strike the language in Specification 1 of the Charge referring to the conduct in Giessen, Germany, and affirm only the portion of the findings referring to Fort Drum, New York.


� Appellant also asserts that the convening authority’s action is partially without effect because the staff judge advocate (SJA) “misstated the actual results of trial.” In his advice, the SJA failed to advise the convening authority that Specifications 1 and 2 of the Additional Charge were consolidated, that the value alleged in the consolidated specification was changed from “a value more than $100.00” to “some value,” that the words “radio hand sets” were deleted from the consolidated specification, and that in Specification 1 of the Charge, the SJA failed to allege the correct subparagraph of 18 U.S.C. § 2252A.  We are satisfied that these errors did not prejudice appellant as to the sentence. The errors were minor and the convening authority was not misled as to the true nature of appellant’s misconduct. We will correct the errors by modifying the specifications in the promulgating order. 
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