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MEMORANDUM OPINION
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Per Curiam:
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of unauthorized absence and missing movement, in violation of Articles 86 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 887 [hereinafter UCMJ].  He was sentenced to a bad-conduct discharge and reduction to pay grade E1.  The convening authority approved the sentence.  The case is before us for mandatory review pursuant to Article 66, UCMJ.  

Appellant asserts, inter alia, that the staff judge advocate (SJA) erred by failing to provide the convening authority all of the matters submitted by appellant under the provisions of Rule for Courts-Martial [hereinafter R.C.M.] 1105.  For the reasons set forth below, we affirm.

The SJA completed his post-trial recommendation (SJAR) to the convening authority on 15 October 2002.  Appellant submitted clemency materials to the SJA on 15 November 2002.  The clemency materials included a memorandum from trial defense counsel and two enclosures:  a “Post Trial Request for Discharge in lieu of Court Martial,” and a highlighted copy of page 65 from the record of trial.  Page 65 contains a portion of appellant’s unsworn statement in which he describes his pleasure at becoming a father.  The SJA forwarded the clemency materials to the convening authority on 25 November 2002, as part of his Addendum to the SJAR.  The Addendum specifically mentioned defense counsel’s memorandum and appellant’s Request for Discharge, but omitted any mention of the extract from the record of trial.  The convening authority took initial action on the case on 25 November 2002, and noted in his memorandum transmitting the action to appellant that he had “considered the Staff Judge Advocate’s recommendation, all matters submitted by [appellant] or on [his] behalf, the Addendum to the Staff Judge Advocate’s recommendation, and all enclosures.”  However, the transmittal memorandum also failed to mention the extract from the record of trial.  Appellant now asserts that “it is impossible to ascertain whether all of the documents appellant submitted to the Staff Judge Advocate were considered by the convening authority.”  
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).
In Craig, the SJAR expressly stated that the clemency materials were attached at “TAB A,” but the recommendation in the record contained no attachments identified as TAB A.  Craig, 28 M.J. at 323.  The present case is factually distinguishable.  Although the Addendum and the transmittal memorandum omitted mention of the extract from the record of trial, the Addendum included all of appellant’s clemency materials, including the extract at issue.  We also note that the convening authority stated in his transmittal memorandum that he had considered “all matters submitted by” appellant and “all enclosures.”  Under these circumstances, we are confident that the convening authority considered all matters submitted by appellant.  UCMJ art. 60(c)(2); United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); see also United States v. Sanchez, 54 M.J. 874, 876 (Army Ct. Crim. App. 2001).  In any event, trial defense counsel described the substance of the extract in his memorandum to the convening authority.  The administrative or typographical omission of the extract at issue from the list of enclosures in the Addendum and transmittal memorandum, without more, does not establish material prejudice to any substantial right of appellant.  UCMJ art. 59(a); Wheelus, 49 M.J. at 289.
We have reviewed the remaining assignment of error and the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

PAGE  
3

