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MEMORANDUM OPINION
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HATTEN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of absenting himself from his unit without leave (two specifications), disobedience of a lawful order of a warrant officer, disobedience of a lawful order of a noncommissioned officer, and wrongful use of marijuana (two specifications), in violation of Articles 86, 91, and 112a, 10 U.S.C. §§ 886, 891, and 912a, Uniform Code of Military Justice (hereinafter UCMJ(.  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for 166 days, and forfeiture of all pay and allowances, and credited the appellant with sixty-six days’ pretrial confinement credit.  The appellant asserts no errors in this Article 66, UCMJ, appeal.  Our review of the court-martial record, however, indicates two issues we must address.

BACKGROUND


This appeal comes to us under the provisions of Article 66(c), UCMJ.  That article provides, in pertinent part, that the Court of Criminal Appeals “may act only with respect to the findings and sentence as approved by the convening authority.” (Emphasis added.)  Although not identified by trial or appellate defense counsel, the court-martial record indicates that, due to an error in the acting staff judge advocate’s post-trial recommendation (SJAR), the findings approved by the convening authority were not the exact findings entered at the appellant’s trial.  Accordingly, before proceeding further, we must address the nature of the convening authority’s action and its effect on our jurisdiction to hear the appellant’s case at this time.    

Our review of the court-martial record finds that the SJAR erroneously advised the convening authority that the appellant had been convicted of two specifications of absence without leave (AWOL) terminated by apprehension.  In fact, the appellant was properly convicted of AWOL terminated by apprehension in Specification 1 of Charge I, but he pleaded guilty and was found guilty in Specification 2 of Charge I of AWOL that was not terminated by apprehension.  The SJAR also erroneously characterized the appellant’s conviction under Specification 2 of Charge II as disobedience of a noncommissioned officer rather than disobedience of a warrant officer.  The appellant and his trial defense counsel filed no matters under Rule for Courts-Martial [hereinafter R.C.M.] 1106, choosing instead to file a “Waiver of Rights Under R.C.M. 1105 & 1106.”  Without benefit of a defense submission, the convening authority approved the sentence, making no express reference in his action to the findings.

JURISDICTION  

The convening authority implicitly approved the findings as reported by the staff judge advocate when he approved the adjudged sentence without expressly addressing the findings.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the trial court’s findings as to Specification 2 of Charge I did not include the element of termination by apprehension reflected in the SJAR, the convening authority’s purported approval of that element of the specification was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Our conclusion that the convening authority’s action approving the additional element was a nullity does not extend to his approval of the underlying AWOL.  The convening authority’s action remains effective to approve the AWOL in Specification 2 of Charge I.  

Although the convening authority was also misinformed by the SJAR concerning Specification 2 of Charge II, the effect of the misinformation in this specification was not to add an additional element not found by the trial court.  Instead, the specification reflected in the SJAR misidentified the person disobeyed as a noncommissioned officer rather than a warrant officer.  We do not believe this error resulted in the convening authority taking action under a material misrepresentation.  See Diaz, 40 M.J. at 337.  Accordingly, no new action is required. 

We must still consider the prejudicial effect of the errors in the SJAR.    Specifically, we must determine whether those errors constituted plain error.    

PLAIN ERROR ANALYSIS  

Rule for Courts-Martial 1106(f)(4) provides trial defense counsel the opportunity to correct or rebut any matter in the SJAR that he or she believes to be erroneous, inadequate, or misleading.  Failure of counsel to timely comment on any matter in the SJAR waives any “later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6).  The record establishes that the appellant knowingly, intelligently, and voluntarily waived in writing his right to submit matters under R.C.M. 1105/1106.  Accordingly, we consider the appellant to have waived any claims of error absent plain error.

In the appellant’s case, as previously noted, the SJAR contained errors that were plain and obvious.  Therefore, we must determine whether the errors materially prejudiced a substantial right of the appellant.  See United States v. Powell, 49 M.J. 460, 463-64 (1998); see also UCMJ art. 59(a).  Because the errors occurred in the post-trial SJAR, we apply the test for material prejudice articulated by the Court of Appeals for the Armed Forces in United States v. Wheelus, 49 M.J. 283, 289 (1998).  For post-trial errors in the SJAR, an appellant bears the burden to make a “‘colorable showing of possible prejudice’” in order to establish material prejudice to his substantial rights under Article 59(a), UCMJ.  Id. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also United States v. Hartfield, 53 M.J. 719, 720 (Army Ct. Crim. App. 2000).

Consistent with his actions in the post-trial phase of his case, the appellant asserts no errors in his Article 66, UCMJ, appeal.  The appellant fails to provide a single basis upon which this court can find even a colorable showing of possible prejudice.  As a result, this court is left to rely on its own review of the record.  That record reflects first and foremost a sentence adjudged on the basis of the actual offenses for which the appellant was properly convicted.  In addition, the sentence was substantially below the maximum sentence that could have been adjudged in the appellant’s case, which was a dishonorable discharge, confinement for eight years and six months, and total forfeitures.  As the sentence was also well below the confinement cap of six months that had been negotiated in the pretrial agreement, the convening authority could have approved the sentence as adjudged.  Whether he would have granted some form of clemency if properly advised of the findings is highly unlikely and a matter of pure speculation.  Speculation alone, however, is not the “colorable showing” required for plain error. 

While the SJAR’s error arguably conveyed that the appellant had been convicted of a more serious offense as to Specification 2 of Charge I, it conveyed exactly the opposite as to Specification 2 of Charge II.  The court also notes that the difference between the maximum penalties for the offenses reported in the SJAR and those actually adjudged is only six months.  In light of the above, and in the absence of any submission on behalf of the appellant, we find that the errors in the SJAR did not materially prejudice a substantial right of the accused.  See UCMJ art. 59(a).  Accordingly, we find no plain error under Powell and Wheelus.  

The court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that the appellant did, on or about 22 December 2000, without authority absent himself from his unit to wit:  HHC, 1-101 AVN REGT, located at Fort Campbell, Kentucky, and did remain so absent until on or about 5 February 2001.  The court affirms only so much of the findings of guilty of Specification 2 of Charge II as finds that the appellant, having received a lawful order from CW2 James C. French, a warrant officer, then known by the accused to be a warrant officer, to sweep, mop, and buff the floor in the battalion area, an order which it was his duty to obey, did at or near Fort Campbell, Kentucky, on or about 10 September 2000, willfully disobey the same.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms the sentence.

Senior Judge CAIRNS and Judge CHAPMAN concur.
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