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MEMORANDUM OPINION
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OLMSCHEID, Judge: 


A military judge sitting as a special court-martial convicted appellant of failing to go to his appointed place of duty, willfully disobeying a superior commissioned officer, disrespect toward a superior noncommissioned officer, and wrongful use of a controlled substance (two specifications) in violation of Articles 86, 90, 91, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, 891, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for five months.  The convening authority approved the adjudged sentence and credited appellant with seventy-six days of confinement credit against his approved sentence to confinement.

This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts, inter alia, that he is entitled to a new staff judge advocate post-trial recommendation (SJAR) and convening authority action.  We agree.  
FACTS

In response to a request by the defense, appellant’s trial defense counsel received a twenty day delay in submitting clemency matters on behalf of appellant pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105.  He was notified by memorandum that he had until 12 December 2002 to submit R.C.M. 1105 matters.  On 12 December 2002, appellant’s trial defense counsel requested an additional thirty days to submit clemency matters.  
In his addendum to the SJAR, dated 16 December 2002, the staff judge advocate wrote that on 13 December 2002 appellant’s defense counsel stated that he could provide clemency matters on 19 December 2002.  The SJA also wrote that failure by the defense counsel to submit matters within the period prescribed by R.C.M. 1105 waived the right to submit such matters.  The convening authority denied appellant’s request for an extension and took action on the case without appellant’s defense counsel submitting any R.C.M. 1105 matters.  
DISCUSSION

Appellant now asserts that there was an “implicit understanding” between the SJA and appellant’s defense counsel that appellant had until 19 December 2002 to submit R.C.M. 1105 matters, and that the SJA erred in submitting matters to the convening authority three days before this deadline.  From the record, we are unable to determine the reason that no matters were submitted to the convening authority on appellant’s behalf pursuant to R.C.M. 1105.  Either the trial defense counsel did not file appellant’s submission by the required deadline or the convening authority took action prematurely because there was a miscommunication between the parties as to when the deadline was.  Because of the ambiguities regarding the post-trial processing in this case, we are not convinced that appellant was “afforded a full opportunity to present matters to the convening authority prior to his action on the case.”  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  As a result, we will exercise our considerable discretion and set aside the convening authority’s action and require new SJAR and action.

Accordingly, the action of the convening authority, dated 16 December 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.( 

Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( We note that the action by the convening authority on 16 December 2002 was incorrect in that it ordered the bad-conduct discharge to be executed.  This error should be corrected when new action is taken on this case.
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