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CAIRNS, Senior Judge:


A military judge sitting as a general court-martial convicted the appellant, contrary to his pleas, of wrongful use and distribution of marijuana on divers occasions, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1. 


In this Article 66, UCMJ, appeal, the appellant asserts that the military judge abused his discretion by granting the government a continuance to obtain witnesses in the middle of trial.  We disagree and affirm.

FACTS


The government sought to introduce the appellant’s confession made to a Criminal Investigation Command (CID) investigator in which the appellant admitted using marijuana on about fifty occasions and distributing marijuana to a friend on about fifteen occasions over the course of one year.  In his confession, the appellant admitted that he used marijuana primarily with a fellow soldier, Private First Class (PFC) Garriott, and that he distributed marijuana to PFC Garriott as they used the substance together.  In response to the investigator’s probing for the source of the drugs, the appellant mentioned six other soldiers and civilians, including PFC Thornton and Mr. B.J. Knachbauer.  The appellant told CID that he had seen PFC Garriott negotiate drug deals with PFC Thornton, but he “never saw the transactions.”


In an effort to corroborate the confession, the government offered PFC Thornton’s testimony that the appellant was in PFC Garriott’s car when PFC Garriott sold marijuana to PFC Thornton, under circumstances in which one would reasonably conclude that the appellant knew an illegal drug transaction occurred.  Private First Class Thornton also testified that the appellant told PFC Thornton that he used marijuana with PFC Garriott and that he had sold marijuana.


When the military judge sustained a defense objection to the admission of the appellant’s confession on the grounds that the government had not adequately corroborated it in accordance with Military Rule of Evidence 304(g), the government requested a continuance to obtain Mr. Knachbauer as a corroborating witness.  The trial counsel proffered that Mr. Knachbauer had been arrested the night before, was within the custody of civilian authorities, and had requested court-appointed counsel.  The trial counsel further stated that Mr. Knachbauer was willing to testify that he had smoked marijuana on multiple occasions with the appellant and had accompanied the appellant on a drug buy, but that the government needed a one-week delay to ensure proper coordination with whomever was appointed to represent Mr. Knachbauer.


The trial defense counsel opposed the continuance, asserting that the government had adequate time to prepare, that the trial counsel had stated they were ready for trial some three weeks earlier at the time of arraignment, and that it would be unfair to grant a continuance simply because the government now realized they had inadequate corroboration.  The trial counsel responded that she had believed, because only slight corroboration was required, that the government had sufficient corroboration of the appellant’s confession through PFC Thornton’s testimony that the appellant was present during a drug transaction.  She argued that, in view of the military judge’s ruling that the confession had not been adequately corroborated, the recent discovery and temporary unavailability of Mr. Knachbauer justified a one-week continuance under Rule for Courts-Martial 906(b)(1) [hereinafter R.C.M.].  She specifically cited the “unavailability of an essential witness” language in the discussion to R.C.M. 906(b)(1).


In granting a one-week continuance, the military judge commented that, while he had previously granted two defense delays, this was the government’s only request for delay.  He noted, however, that the government should have known of the necessity to corroborate and that the government had an opportunity to do so but failed.  Nevertheless, he found that in the interests of justice, the continuance was justified.  He ordered the government to lift the previously imposed restriction of the accused.  

Upon a defense request for reconsideration at the session following the continuance, the military judge adhered to his previous decision and explained his reasoning as follows:

The decision to grant a continuance rests, of course, within the discretion of the military judge.  The government in this case presented two witnesses at the last session.  The defense counsel objected to the lack of corroboration for the accused’s admissions.  After hearing the two witnesses, as I’ve already indicated today, I agree that the accused’s admissions had not been corroborated, and they still have not been corroborated.


What’s of note in this case is, that the government did not rest its case, but sought a continuance to obtain corroboration evidence.  I granted that continuance.  That is what the defense wishes for me to reconsider and to change my mind today.  I have read the cases.  I am familiar with [the] case law before I granted a continuance, but just looking at the case cited by the defense in its motion, the Browers case, it reflects that continuances for the production of material witnesses are looked upon with favor and the exercise of sound discretion requires that the continuance be granted upon a showing of reasonable cause.


I granted the delay, at the last session, that the interests of justice may be accomplished.  The accused had admitted to serious criminal offenses.  The government, of course, has to corroborate his admissions before they can be used against him.  Thus, corroboration evidence is material and necessary.  Such evidence, if produced, may very well effect [sic] the result of the case.  Moreover, the government indicated that it could obtain corroboration evidence.  So, the continuance was not given for the government to go on a fishing expedition to locate the corroboration evidence.  The government had the evidence, but it was not then available.


The court agrees, as it indicated already, that the government did not exercise due diligence in being prepared to present its case at the last session.  As I indicated earlier today as well as in that session, the accused’s statement to CID provided names of potential witnesses which could probably have produced corroboration, and the government had the means to acquire their testimony.  Yet, the government apparently did not pursue those leads and was unprepared to corroborate the admissions at the last session.


Another factor which I considered in granting the delay was any potential hardship on the accused during the one week continuance.  I sought to mitigate any hardship by ordering him to be released from the restriction that he was on.  The only factor that weighs in the accused’s favor in this case is the lack of due diligence by the trial counsel in having corroboration evidence available at the last session.


This court will not penalize the United States due to the trial counsel’s failure, nor would the court penalize the defense if the situation were reversed; that is, if the defense needed a continuance to obtain a witness whose testimony would be crucial to establish the accused’s innocence.


Therefore, I adhere to my ruling granting the continuance, and I will not preclude the government from calling PFC Garriott as another corroboration evidence [sic].[
]  The government has not rested its case.  During the continuance and at any time before they rest their case, the government has the right to secure any evidence to include corroboration evidence that it can find.  Therefore, the trial counsel may call any witness who is relevant and necessary to the government’s case before the trial counsel rests the case and that has not occurred.  Therefore, the defense motion for appropriate relief is denied in its entirety.

(R. at 88-91).


After the military judge denied the request for reconsideration, the appellant entered into what the parties described as a confessional stipulation of fact, in which the appellant agreed that the facts in his confession were true.  The military judge conducted a thorough Bertelson
 inquiry with the appellant to ensure he understood the meaning and effect of his stipulation.  When the parties rested, the military judge entered findings of guilty to the Charge and its specifications.   

DISCUSSION


“The military judge or a court-martial without a military judge may, for reasonable cause, grant a continuance to any party for such time, and as often, as may appear to be just.”  UCMJ art. 40.  Rule for Courts-Martial 906(b)(1), which implements Article 40, UCMJ, provides in the discussion that: 

The military judge should, upon a showing of reasonable cause, grant a continuance to any party for as long and as often as is just.  Article 40.  Whether a request for a continuance should be granted is a matter within the discretion of the military judge.  Reasons for a continuance may include: insufficient opportunity to prepare for trial; unavailability of an essential witness; the interest of Government in the order of trial of related cases; and illness of an accused, counsel, military judge, or member.

The military judge exercises broad discretion in deciding whether reasonable cause exists to grant a continuance.  His decision will not be disturbed on appeal except for a clear abuse of discretion.  See United States v. Thomas, 22 M.J. 57, 59 (C.M.A. 1986).  Abuse of discretion is a strict standard, and we are mindful that “[t]o reverse for ‘an abuse of discretion involves far more than a difference in . . . opinion. . . . The challenged action must . . . be found to be “arbitrary, fanciful, clearly unreasonable,” or “clearly erroneous” in order to be invalidated on appeal.’”  United States v. Yoakum, 8 M.J. 763, 768 (A.C.M.R. 1980) (citations omitted); see also United States v. Travers, 25 M.J. 61, 62 (C.M.A. 1987)). 

Although the decision to grant or deny a continuance is heavily dependent on the facts in individual cases, certain factors have been used to determine whether a military judge has abused his or her discretion:  “‘surprise, nature of any evidence involved, timeliness of the request, substitute testimony or evidence, availability of witness or evidence requested, length of continuance, prejudice to opponent, moving party received prior continuances, good faith of moving party, use of reasonable diligence by moving party, possible impact on verdict, and prior notice.’”  United States v. Miller, 47 M.J. 352, 358 (1997) (quoting Francis A. Gilligan & Fredric I. Lederer, Court-Martial Procedure § 18-32.00 at 704 (1991)).

Based on this precedent, the issue in this case is whether the military judge’s decision to grant the government a one-week continuance was arbitrary, fanciful, clearly unreasonable, or clearly erroneous.   

In explaining his ruling, particularly on reconsideration, the military judge revealed his reasonable exercise of judicial discretion in granting the motion for a continuance.  On the one hand, he criticized the trial counsel’s failure to marshal the necessary evidence to meet her burden of corroboration.  On the other hand, he recognized that the government was not asking for time to go on a fishing expedition to save its case.  The recently discovered corroboration evidence existed but would be unavailable, through no fault of the prosecution, for a one-week period.  Implicit in the military judge’s ruling was a recognition of the good faith of the government.  We concur that the trial counsel acted in good faith when she attempted to corroborate the confession by PFC Thornton’s testimony.  Although the trial counsel  miscalculated the quantum of evidence necessary for corroboration, the standard for such corroboration is quite low and subject to differing interpretations; therefore, her error was one of understandable professional judgment, certainly not one amounting to bad faith.

In applying the Miller factors, we conclude that most of the factors which are applicable in this case militate in favor of finding no abuse of discretion.  The nature of the evidence for which the delay was granted was corroborative, but it was material and essential for the admissibility of the confession.  The confession was the centerpiece of the government’s case, so the testimony of the temporarily unavailable witness would have a significant impact on the verdict.  Nevertheless, the evidence would be available if a short continuance were granted.  Two previous continuances had been afforded to the opposing party, whereas the moving party had not previously requested any delays.  Although the appellant has articulated prejudice in the sense that, but for the granting of the continuance, the proof against him would have failed, he was not otherwise prejudiced in presenting his case.  

The military judge decided to grant the continuance based on his decision that the interests of justice justified the delay.  His reasons for that conclusion included the following factors:  the trial counsel acted in good faith; the evidence was essential; the length of the continuance was short; the defense had been granted two delays; this was the government’s first request for a continuance; and he would have treated the defense the same way if they needed a continuance for a crucial witness.  The military judge’s decision to grant the continuance was hardly arbitrary, fanciful, clearly unreasonable, or clearly erroneous.  Accordingly, we hold that the military judge did not abuse his discretion in granting the continuance.    

The findings of guilty and the sentence are affirmed.


Judge BROWN and Judge VOWELL concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

� During the continuance, the government notified the defense that they intended to offer the immunized testimony of PFC Garriott.





� 3 M.J. 314, 317 (C.M.A. 1977).
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