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MEMORANDUM OPINION
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STOCKEL, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of rape, in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, confinement for eleven months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  

In this Article 66, UCMJ, appeal, appellant asserts that the acting staff judge advocate (SJA) erred when he failed to comment on allegations of legal error raised in appellant’s clemency petition.  We agree.

On 8 March 2001, the SJA prepared his post-trial recommendation in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106.  This recommendation was served on appellant’s civilian defense counsel on 21 March 2001.  On 20 April 2001, civilian defense counsel submitted appellant’s post-trial submission, in which he raised three legal errors:  (1) insufficient evidence to support the rape conviction; (2) improper denial of challenges for cause against two members; and (3) failure of the military judge to recuse himself.  In an undated addendum to the SJA’s post-trial recommendation, the acting SJA merely noted that appellant, through his defense counsel, submitted matters pursuant to R.C.M. 1105 for the convening authority’s consideration, and the convening authority was required to consider these matters prior to his action.  The acting SJA further advised the convening authority that he adhered to the previous recommendation, but made no comment regarding the alleged legal errors.  

Rule for Courts-Martial 1106(d)(4) provides that when an allegation of legal error is raised in R.C.M. 1105 matters, the SJA shall state an opinion as to whether corrective action should be taken.  Although an analysis of the SJA’s statement is not required, some sort of minimal response stating agreement or disagreement is required.  United States v. Catrett, 55 M.J. 400, 407-8 (2001).  In the instant case, the acting SJA failed to comply with this minimal requirement.(
The action of the convening authority is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.

Senior Judge CHAPMAN and Judge CARTER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Our superior court has indicated that, on appeal, the underlying allegations of error may be examined to determine whether the SJA’s failure to comment on them resulted in a violation of appellant’s substantial rights.  See United States v. Welker, 44 M.J. 85, 88 (1996).  We elect not to adopt that approach under the facts of this case and will remand the record to the convening authority for a new review and action.  
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