ADAMS – ARMY 9800728


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and NOVAK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class DAMON D. ADAMS

United States Army, Appellant

ARMY 9800728

United States Army Military District of Washington

D. L. Wilkins, Military Judge

For Appellant:  Colonel John T. Phelps II, JA; Colonel Adele H. Odegard, JA; Major Kirsten V. Brunson, JA; Captain Donald P. Chisholm, JA (on brief).

For Appellee:  Colonel Russell S. Estey, JA; Captain Kelly R. Bailey, JA (on brief).

25 October 1999

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of attempted larceny, larceny (eight specifications), and forgery (four specifications), in violation of Articles 80, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 921, and 923 [hereinafter UCMJ].  The military judge sentenced the appellant to a dishonorable discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for sixteen months, forfeiture of all pay and allowances, and reduction to Private E1.


We have considered the assignment of error and the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Although not raised on appeal, we note that all parties to the trial calculated the maximum confinement to which the appellant’s pleas subjected him based on an incorrect premise.  The appellant was charged in Charge II, Specification 6, with larceny of merchandise valued at $433.90, an amount that would ordinarily result in a maximum punishment of five years’ confinement.  Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 46e(1)(d) [hereinafter MCM].  Thus, the military judge and both counsel agreed that the maximum total confinement was fifty-one years and six months.  In both the providence inquiry and the stipulation, however, the appellant averred that the larceny represented the total of merchandise taken during “several” trips to Toys ‘R’ Us over the course of two days.  No evidence in the record proves that any one trip resulted in a larceny of items valued at over $100.00.
  As a result, the correct maximum punishment to which the appellant exposed himself was a dishonorable discharge, confinement for forty-seven years, total forfeitures, and reduction to Private E1.  MCM,  Part IV, para. 46e(1)(b) and (d).

We are confident that announcement of the reduced maximum confinement would have had no affect on the appellant’s decision to plead guilty and to thus benefit by his pretrial agreement for sixteen months’ maximum confinement.  We base our determination in part on the appellant’s agreement to plead guilty despite the military judge’s decision to defer until sentencing any ruling on a pre-arraignment motion for “multiplici[ty] for sentencing,” which, if successful, would have reduced the maximum confinement by twenty years.
  United States v. Poole, 26 M.J. 272, 274 (C.M.A. 1988) (“We look to ‘all the circumstances of the case presented by the record . . . to determine whether the misapprehension of the maximum sentence affected the guilty plea, or whether that factor was insubstantial in [the appellant’s] decision to plead.’”  (citations omitted)); United States v. Dawkins, __ M.J. __ (Army Ct. Crim. App. 2 Sep. 1999) (appellant’s agreement to defer until after his guilty pleas any ruling on a motion affecting maximum confinement was held to be an indicator that the maximum sentence was insubstantial in his decision to plead).  Likewise, under the circumstances of this case,
 we find that had the military judge considered the correct maximum confinement, she would not have changed her determination of an appropriate sentence.  United States v. Sales, 22 M.J. 305 (C.M.A. 1986).


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We note that the providence inquiry for Charge II, Specification 9, revealed that merchandise valued at $559.54 was also stolen during “several” trips to the Army and Air Force Exchange Services (AAFES).  Nevertheless, the inquiry for Charge III, Specification 6, confirmed that one of these trips to AAFES resulted in a forged credit card charge for, and thus a larceny of, $144.60.





� The record of trial contains no subsequent discussion of, or ruling on, this motion.  We find that where the larceny specifications correspond in whole or part to several forgery specifications, the specifications are not multiplicious, nor did the military judge abuse her discretion when she considered them separately punishable.  United States v. Teters, 37 M.J. 370, 373 (C.M.A. 1993); United States v. Britton, 47 M.J. 195, 202 (1997) (Effron, J., concurring).





� The appellant, by several reports an excellent, dedicated medical specialist, stole credit cards from a civilian co-worker, from the spouse of a military co-worker, and from a patient who had left her purse outside a soundproof booth while he conducted her hearing test.  In addition, he did not commit his numerous crimes alone:  he gave one credit card to an unidentified civilian to use; he enlisted the help of a civilian to steal a credit card from a stranger’s mailbox after he had fraudulently arranged to have that card delivered to that mailbox; during one of his shopping sprees with a stolen credit card, he allowed a companion to pick out jewelry to steal; and he planned to sell one of the stolen items, a bullet-proof vest, to a third party.  Finally, he misused both his government telephone, when he ordered merchandise using a stolen credit card, and his access to a computer data base containing private patient information, when he obtained personal facts about a victim to convince a credit card issuer that he was that individual.  In addition to the highly aggravating details of the offenses themselves, the appellant’s records revealed recent Article 15, UCMJ, punishment, as well as a recent, local, state conviction for larceny.
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