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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of assault consummated by a battery, assault consummated by a battery upon a child under the age of sixteen on divers occasions (two specifications), and adultery, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for seven months, and reduction to Private E1.  

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Appellant asserts, and the government agrees, that the post-trial paperwork contains multiple errors which prejudiced appellant’s ability to obtain clemency from the convening authority.  We agree and will return the case for a new staff judge advocate recommendation (SJAR) and action.    


Appellant pled guilty to, and was convicted of, inter alia, two specifications of assaulting a child under the age of sixteen on divers occasions (Specifications 1 and 2 of Charge II).  The specifications each alleged that the assaults took place between May 2000 and June 2001.  During the providence inquiry, appellant admitted that the assaults occurred, but said that they took place only between March and May of 2001.  Prior to announcing his sentence, the military judge informed the parties, “[S]o in fashioning a sentence it will reflect what he has admitted to and what I found him guilty of, that is, that the acts of physical abuse occurred during that 3 month time frame not a 13 month time frame as alleged.”  However, the military judge inexplicably did not amend the specifications to reflect the facts appellant admitted during the providence inquiry.  The SJAR reflected the time period as originally alleged, rather than the shorter three month time period that appellant described during the providence inquiry.( 

The SJAR also failed to inform the convening authority that the assaults occurred on “divers” occasions.  Staff judge advocates are required to include in the SJAR “concise information as to . . . [t]he findings . . . adjudged by the court-martial[.]”  Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[T]o the extent that [the SJAR] misstates the findings adjudged, the action taken in reliance thereon is in error[.]”  Id.  “We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  

In addition to failing to properly advise the convening authority of the findings, the SJAR contains the following other inaccuracies and errors:  (1) the SJAR stated that the adjudged sentence included forfeiture of all pay and allowances; (2) appellant’s GT score is not the same as is reflected in appellant’s personnel records; and (3) the record is unclear as to whether the convening authority considered the R.C.M. 1105 matters submitted on behalf of appellant. United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002); United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989).  Based on the totality of these errors, we find that the appropriate remedy in this case is to return the record for a new SJAR and action.
Accordingly, the action of the convening authority, dated 11 April 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Judge JOHNSON and Judge OLMSCHEID concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( This error should be corrected when the new SJAR and action are completed and the findings amended to conform to appellant’s admissions during the providence inquiry.
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