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MEMORANDUM OPINION

-----------------------------------------
NOVAK, Judge:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of conspiracy to give false written statements in connection with the acquisition of firearms, giving false statements to acquire firearms (three specifications), and wrongful transfer of firearms, in violation of Articles 81 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 934 [hereinafter UCMJ].  The convening authority approved a sentence to a bad-conduct discharge, confinement for twenty-two months, forfeiture of all pay and allowances, a fine of $1,500.00, and contingent confinement for six additional months if the fine is not paid.


The appellant asserts that his reconstructed record of trial is insufficient to sustain approval of any more than special court-martial punishment, and that the military judge’s failure to announce a finding of guilty to one specification should result in a finding of not guilty to that specification.  We disagree with both assignments of error, and find no prejudicial error.

Facts

The appellant’s court-martial was uneventful through the conclusion of the legally sufficient providence inquiry.  Then, while announcing findings, the military judge failed to announce any finding for Specification 4 of Charge II, the wrongful transfer of firearms.  Thereafter, the military judge explained to the appellant his allocution rights, admitted documentary evidence for sentencing, and briefly recessed the court.  The record of trial is transcribed verbatim up to this recess.

The next entry in the record of trial is the following annotation in brackets:

Tape failure and missed the following portions of the record of trial:  [Military judge’s] announcement of findings as to Specification 4 of Charge II.  Witnesses:  [Special Agent] Brian Bennett and the accused[’s] unsworn statement.  A portion of the [military judge] ascertaining if [he] had the right to adjudge a punitive discharge on the accused’s request.


The transcript resumes with a verbatim discussion of the appellant’s desires for a punitive discharge, both counsels’ argument on sentence, and the announcement of the sentence.
  The court adjourned on 16 April 1998.

On 11 May 1998, the military judge convened a post-trial Article 39(a), UCMJ, session.  During that session, all parties agreed that at the original trial, the military judge announced a finding of guilty to Specification 4 of Charge II at some time after the announcement of the other findings but during the portion of the original trial where the tape failure occurred.  Without objection, the military judge re-announced his previous finding of guilty to Specification 4 of Charge II.

The military judge appended to the record a 7 May 1998 memorandum signed by the convening authority purporting to order a sentence rehearing.  He questioned whether the convening authority had the power to order a sentence rehearing before the record was authenticated.  The trial counsel related that he had been informed that the convening authority had orally withdrawn the order shortly before the hearing.  The military judge stated that he was not sure if the convening authority’s revocation was effective.  The military judge then announced, over defense objection, that he intended to preside over a hearing designed to meet the requirements of both a reconstructed record and a sentence rehearing.  The military judge thus received testimony from a special agent of the Bureau of Alcohol, Tobacco, and Firearms [BATF] and heard the appellant’s unsworn statement.  At the conclusion of their testimony, which included both open-ended questions of the witnesses as well as questions designed to elicit summaries of any previous testimony, the military judge ascertained that neither counsel had any additions to the reconstructed record.  He asked whether either counsel objected to proceeding to new argument and sentence.
  He then listened to new argument and adjudged the ultimately approved sentence.

At a later date, the trial defense counsel examined the record of trial and raised no objection during his review or in post-trial matters to the re-announcement of the finding.  He did claim in his post-trial submissions as a matter in clemency that the failure to record the original trial testimony would prejudice the appellant’s chances at parole.  He argued first, that the BATF agent was more specific and laudatory in his original testimony because his memory was clearer, and second, that the appellant’s unsworn statement was more compelling at the original trial when his contrition and remorse were most fresh.

Adequacy of the Record

Appellant argues that the record of trial contains substantial omissions because the military judge could not recapture the complete content of the witnesses’ testimony.  See United States v. McCullah, 11 M.J. 234, 237 (C.M.A. 1981) (a substantial omission renders a record incomplete); Manual for Courts-Martial, United States, 1998, app. 21, Rule for Courts-Martial 1103(b)(2) analysis, at A21-77 (“an incomplete or nonverbatim record . . . raises a presumption of prejudice which the Government may rebut”).  He claims that the twenty-four day delay between the original court-martial and the post-trial session made accurate reconstruction impossible.

“When omissions occur in the record, it is possible to reconstruct those portions affected so that the record is ‘substantially verbatim.’”  United States v. Seal, 38 M.J. 659, 662 (A.C.M.R. 1993) (citing United States v. Eichenlaub, 11 M.J. 239, 240 (C.M.A. 1981)).  There is, however, no bright line rule which sets out when a reconstruction is effective or when it would be futile because of the number of witnesses whose testimony must be recaptured or the delay involved in reconstruction.  “No clear ‘line of demarcation’ has emerged from the case law confronting this issue.  Each case must be examined on its individual characteristics in determining whether an omission is ‘substantial’ and whether a presumption of prejudice, once arisen, has been rebutted.”  United States v. Sneed, 32 M.J. 537, 539 (A.F.C.M.R. 1990) (a presumption of prejudice was rebutted where the military judge summarized counsel’s verbal argument made to the military judge over the telephone) (citation omitted).

We agree with the appellant that the loss of recordings of two witnesses and additional discussion from the original record of trial represents a substantial omission from that record and raises a presumption of prejudice that the government must rebut.  The issue is whether the reconstruction undertaken in the appellant’s case overcomes the presumption.  The appellant’s prejudice argument on appeal would almost require a per se rule that any time two witnesses’ testimony is lost for any reason and twenty-four or more days has passed, that testimony can never be adequately reconstructed.  We disagree.

The military judge in the appellant’s case cited in support of his proposed reconstruction/rehearing procedure our sister court’s case of United States v. Crowell, 21 M.J. 760 (N.M.C.M.R. 1985), in which tape recordings were also lost.  There, the military judge conducted a “rehearing” three months after the original trial and repeated the announcement of findings and the entire sentence proceedings.  The appellant waived his right to be present at that hearing.  The court upheld the military judge’s actions.  In this case, the reconstruction of discussions and testimony resulted from the full participation of both original counsel and both witnesses, including the appellant.  But cf. United States v. Boxdale, 22 U.S.C.M.A. 414, 47 C.M.R. 351 (1973) (government failed to overcome a presumption of prejudice where trial defense counsel was neither invited nor permitted to participate in the reconstruction of the testimony of five witnesses and of argument on a motion for mistrial; instead, the record was based on consultation with one of the witnesses and on the notes of the trial counsel, military judge, and court reporter).

We note that no party at trial remembered any testimony or discussion that was not covered during the post-trial session, although the trial defense counsel did preserve his concern, echoed by the appellate defense counsel on appeal, that without the original transcript, no one could ever be absolutely certain that every previous statement had been repeated.  This unavoidable hesitation is the only dispute by any party about the accuracy and completeness of the reconstruction.  We conclude that the reconstruction in this case is as thorough as possible under the circumstances, and accurately captures the content of the previous proceedings.  We find that the government has successfully rebutted the presumption of prejudice arising from the omissions in this record of trial, and that the record is “substantially verbatim.”

Not raised by the appellant as error is the issue of the military judge’s authority to hear new evidence on sentencing and new argument and to arrive at a new, revised sentence.  Likewise, the appellant has not questioned the staff judge advocate’s acceptance of the new, lower sentence as the binding ceiling on the convening authority’s discretion.  As to the former, the Rules for Courts-Martial would seem to preclude reopening sentence proceedings once the sentence is announced.  Cf. Rules for Courts-Martial 1007(b) and 1009(a)-(d) [hereinafter R.C.M.].  Our case law does, however, present examples where military judges commenced proceedings anew in the face of mechanical failure of recording devices.  See, e.g., Crowell, 21 M.J. at 760; United States v. Platt, 21 U.S.C.M.A. 16, 44 C.M.R. 70 (1971) (when a recording failure was discovered, the military judge declared a “mistrial” and repeated all initial trial sessions, including a contested defense motion).  Clearly, military judges have broad powers to conduct post-trial proceedings in revision, regardless of how these hearings are styled.  See generally United States v. Brickey, 16 M.J. 258, 263-64 (C.M.A. 1983) (a military judge has broad powers to conduct post-trial sessions); United States v. Jackson, 34 M.J. 1145 (A.C.M.R. 1992) (the military judge’s characterization of a post-trial session as a rehearing on sentence was not dispositive).  We are satisfied, however, that if the proceedings, insofar as they exceeded those necessary to reconstruct the record, were error, any error was invited error:  the trial defense counsel was clearly willing to take advantage of another opportunity to plead his client’s case; he appeared to calculate, correctly, that the same military judge was unlikely to sentence his client to more than the original sentence; and he expressly stated on the record that he welcomed the challenge to argue post-trial about which sentence was binding.  His strategy worked to the appellant’s benefit when the military judge announced a second, lower sentence.  Courts rightfully hesitate to find prejudice in invited error, and we find none in this case.  See generally United States v. Eggen, 51 M.J. 159, 162 (1999).

Likewise, we find no authority in the Rules for Court-Martial for the staff judge advocate’s acceptance of the second sentence, and its incorporation into his post-trial recommendation [SJAR].  See R.C.M. 1106(d).  Once again, however, we find that even if the SJAR misadvised the convening authority of the correct adjudged sentence, the appellant in his post-trial matters accepted the later date of sentencing and reduced sentence and ultimately benefited from the recommendation.  Had he been fully advised, the convening authority’s approval of a second sentence, lower than the sentence originally announced, would have been well within his discretionary clemency power.  See United States v. Washington, 23 M.J. 679 (A.C.M.R. 1986) (the military judge purported to accept a plea to a lesser offense at a post-trial session and announced a contingent sentence; the convening authority was permitted to accept the lesser sentence).

Announcement of Finding

The appellant claims that the military judge failed to announce any finding as to Specification 4 of Charge II before adjournment of his original trial session, and that the appellant must thus be found not guilty of that specification.  See R.C.M. 922(d).  His claim is directly contradicted by the record of trial, which states in the summarized portion that the military judge did announce a finding, albeit at a separate, later time than the rest of the findings.  Although the summarized portion of the record does not specify that the military judge found the appellant “Guilty” of the specification, “the military judge had no reasonable alternative, without violating his oath, but to find the appellant guilty in accordance with his pleas” when a thorough providence inquiry and the stipulation established the elements of the specification.  See United States v. Moser, 23 M.J. 568, 569 (A.C.M.R. 1986), rev’d on other grounds, 26 M.J. 170 (C.M.A. 1988).  Further, the appellant’s trial defense counsel agreed at the post-trial session that a finding of guilty was previously, timely announced; he consented to the re-announcement of the finding; and he examined, without lodging any objection, the record of trial documenting these events.  Under the circumstances, we fail to discern any basis for the claim of error.

Even assuming any error in the announcement of findings had been discovered post-trial as alleged, we would find no prejudicial error in this case.  See generally United States v. Kolodjay, No. 9700389, 1999 C.C.A. LEXIS 313 (Army Ct. Crim. App. Dec. 29, 1999).


Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the appellant requests that we consider his R.C.M. 1105 submission, in which he asked the convening authority to reduce his confinement to seventeen months.  He asserted therein that the reconstructed record of trial lost valuable testimony and might hinder his chances for parole.  Exercising our broad Article 66, UCMJ, authority to moot any possible claim of prejudice, United States v. Wheelus, 49 M.J. 283, 288 (1998), we will grant the appellant’s Grostefon request.

The findings of guilty are affirmed.  Reassessing the sentence based on the errors noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seventeen months, forfeiture of all pay and allowances, and a fine of $1,500.00.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� The military judge originally adjudged a sentence to a bad-conduct discharge, confinement for twenty-three months, forfeiture of all pay and allowances, a fine of $1,600.00, and contingent confinement of six months.


� Both counsel changed their positions at various times during the hearing:  trial defense counsel at first argued that the military judge had no authority to conduct a rehearing; later he had no objection; finally, he argued that the military judge should arrive at a new sentence and that the issue of whether the convening authority was bound by that sentence could be resolved post-trial.  The trial counsel, likewise, changed his position from not having any objection to the proposed procedure to later opposing any determination of a new sentence.
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