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MEMORANDUM OPINION
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MOORE, Judge:

A military judge, sitting as a special court-martial, convicted appellant, pursuant to his pleas, of three specifications of wrongful use of a controlled substance (d-methamphetamines), in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, and reduction to Private E1.  The case was submitted on its merits and is now before the court for review pursuant to Article 66, UCMJ.


The staff judge advocate (SJA) in the addendum to his post-trial recommendation (SJAR) did not address a legal error appellant alleged in his post-trial matters.   For the reasons set forth below, we will return the record for a new recommendation and action.  


In his Rule for Courts-Martial 1105 [hereinafter R.C.M.] matters, appellant, in addition to requesting clemency, alleged legal error claiming that he had been subjected to illegal pretrial punishment in violation of Article 13, UCMJ, when he was publicly arrested, with other soldiers, during a company formation.  In his addendum to the SJAR, the SJA did not comment on the allegation and “adhere[d]” to his original recommendation that the convening authority approve the adjudged sentence.  


Rule for Courts-Martial 1106(d)(4) requires that the SJA “state whether, in the [SJA]’s opinion, corrective action on the findings or sentence should be       taken when an allegation of legal error is raised in matters submitted under R.C.M. 1105. . . .”  Rule for Courts-Martial 1106(d)(4) does not require an extensive analysis of the legal error by the SJA; it requires only “a statement of agreement or disagreement with the matter raised by the accused.”  In this case, the SJA failed to provide that simple statement.

Our superior court has held that appellate courts may examine the underlying allegation of error to determine whether the SJA’s failure to comment on the error violated appellant’s substantial rights.  See United States v. Welker, 44 M.J. 85, 88 (1996).  If we find that “there is no error in the first instance at trial, we will not find prejudicial error in the failure of the SJA to respond . . . .”  Id. at 89.  However, we cannot conclude, from this record, that the allegation of pretrial punishment has no merit.  

First, we will not invoke waiver under the circumstances of this case.  An appellant may raise the question of whether he was punished in violation of Article 13, UCMJ, for the first time after trial unless there was “an affirmative, fully developed waiver on the record.”  United States v. Huffman, 40 M.J. 225, 227 (C.M.A. 1994); see United States v. Scalarone, 54 M.J. 114 (2000).  At trial, the military judge asked defense counsel whether appellant had “been punished in any way prior to trial” in violation of Article 13, UCMJ.  In response, the defense counsel described the conditions of appellant’s pretrial restraint.  The military judge then asked if defense counsel was alleging that the restraint “constitute[d] illegal pretrial confinement in violation of Article 13[, UCMJ], or [whether she was] just asking [him] to consider that in fashioning a sentence.”  Defense counsel responded that she asked only for the latter.  The military judge did not ask appellant directly whether he had been subjected to punishment before trial.      

Second, from this record we cannot address whether appellant’s allegations that he was publicly arrested during a company formation constituted illegal pretrial punishment, or determine whether the convening authority would have taken corrective action if his SJA had properly advised him about the allegations.  Therefore, a new SJAR and action are necessary.(
The action of the convening authority, dated 11 April 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge CURRIE and Judge JOHNSON concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( We also note that the SJA erroneously failed to include a “statement of the nature and duration of any pretrial restraint” to which appellant was subjected in the SJAR.  R.C.M. 1106(d)(3)(D).  Pretrial restraint is defined as that “moral or physical restraint on a person’s liberty which is imposed before and during disposition of offenses.  Pretrial restraint may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  R.C.M. 304.  In this case, appellant was subjected to both restriction in lieu of arrest and conditions on his liberty before trial.  The SJAR did not include this information, nor did the trial defense counsel comment on its absence in her R.C.M. 1105 matters.  Unfortunately, we have noticed a tendency of SJAs to highlight to the convening authority only those forms of restraint for which an appellant may receive credit against the sentence, i.e., confinement or restriction tantamount to confinement.   
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