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MEMORANDUM OPINION
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BARTO, Senior Judge:(
A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of desertion with intent to avoid hazardous duty and missing movement, in violation of Articles 85 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 887 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eight months, and reduction to Private E1.  The case is before us for review under Article 66, UCMJ.

Appellate defense counsel presented appellant’s case on its merits to this court, and government appellate counsel elected not to file a brief.  After reviewing the record of trial, we specified the following issues:

I.
WHETHER THE MILITARY JUDGE ERRED BY ADMITTING EVIDENCE OF APPELLANT’S UNCHARGED AND UNAUTHORIZED ABSENCE FROM 19 MARCH 2003 UNTIL 2 APRIL 2003 FOR THE LIMITED PURPOSE OF ESTABLISHING APPELLANT’S INTENT TO AVOID HAZARDOUS DUTY?

II.

WHETHER THE MILITARY JUDGE ERRED BY ADMITTING EVIDENCE OF ELECTRONIC MAIL MESSAGES [(EMAILS)] PURPORTEDLY FROM APPELLANT AND IN THE ABSENCE OF ANY ROUTING INFORMATION FOR THE MESSAGES, ROUTING RECORDS FOR EACH SERVER THAT HANDLED THE MESSAGES, AND EVIDENCE THAT APPELLANT HAD PRIMARY OR EXCLUSIVE ACCESS TO THE MAIL ACOUNT FROM WHICH THE MESSAGE[S] APPARENTLY ORIGINATED?

III.

WHETHER THE EVIDENCE IS LEGALLY OR FACTUALLY SUFFICIENT TO ESTABLISH APPELLANT MISSED MOVEMENT IN VIOLATION OF ARTICLE 87, UCMJ?

We reviewed the briefs counsel submitted on these issues, and we conclude that the military judge erred by admitting evidence of appellant’s previous, unauthorized absence but did not err when he admitted the emails.  We also conclude that the evidence was factually insufficient to establish that appellant missed movement through design.  We will grant appropriate relief in our decretal paragraph.

Facts

The government charged appellant with desertion with intent to avoid hazardous duty by quitting his unit in Iraq on or about 20 December 2003 and remaining absent until on or about 9 February 2004 (the Specification of Charge I).  Appellant pled guilty to being absent without leave for more than thirty days, but he pled not guilty to quitting his unit with the intent to avoid hazardous duty.


To prove the greater offense of desertion, trial counsel introduced testimony that appellant failed to return from a period of authorized leave scheduled just prior to the unit’s deployment to Iraq.  Defense counsel objected to the admission of this uncharged misconduct, asserting that the evidence was irrelevant and unduly prejudicial under Military Rule of Evidence [hereinafter Mil. R. Evid.] 403.  Counsel also asserted the evidence was improper evidence of bad character under Mil. R. Evid. 404(b).  Trial counsel argued that the evidence evinced appellant’s intent to avoid hazardous duty.  The military judge made the following ruling:  “With respect to the objection on 404, the court overrules it; relevancy – the court overrules it.  Applying the balancing test, the court finds its probative value outweighs its prejudicial effect [and] overrules the objection.”


Trial counsel also introduced two emails that appellant purportedly sent to Master Sergeant (MSG) Henry Stearns, who supervised appellant during the unit’s deployment.  After defense counsel objected to the emails, stating that trial counsel failed to lay a proper foundation, the following exchange occurred between trial counsel and MSG Stearns:

Q (Trial Counsel):  You said you received some emails, how would you know that email — those two emails would have come from the accused?

A (MSG Stearns):  Because I recognize his email address.

Q:  How do you recognize his email address?

A:  It was “Super Troop” email [sic] address—Supertroop2—something----

Q:  Have you ever ----

A:  ----yes.  He had sent me emails before while we were working together.  

Q:  Using that email address?

A:  Using that email address.

Q:  Was there ever – was there a signature block at the end of the emails?

A:  He signed it “Worthy,” I think, “Army of one,” and another one, “PFC Worthington.”

Q:  What about the type of language that was used in the emails?

A:  The type of slang that he used in the emails was consistent with the way he talked.


Defense counsel renewed his objection to this method of authentication, but the military judge overruled the objection and stated that the defense counsel’s concerns went to the weight given the exhibit and not its admissibility.


The subject line of the first email reads, “~~HelP WanTeD……No JoK3.”  The return address is “brian.worthington@us.army.mil.”  The text of the message includes the following:
Msg Stearns this is Worthy.  Hey Sarge I had some serious trouble when I got here.  We have a lot to talk about when I get there.  Believe me I will be there.  To top off this craziness I got sick as hell . . . my last few authorized days of leave.  I ended up posted up in the hospital here 
. . . .  Check this out; even though you already know, my wallet got lost in Kuwait but my ID card was the only thing I had in my pocket . . . .  I need to talk to you on the phone Sergeant Stearns for further guidance!! . . .  Hit me back I’m going to check my mail in the morning before, during[,] and after my appointment.  Please trust me. . . . [sic] I’m a U.S. of A-RmY [sic] Solider [sic].
Master Sergeant Stearns responded to this email, in pertinent part, as follows:
If your story is legit we can work through any problem.  You need to get back to me as soon as you can, you don’t have time to [lose.]  Bring Doctor’s info, hospital info, and any patient records they give you . . . .  Send a phone number you can be reached at [sic] . . . .  Give me all the details so I can help.


The email that followed came from “supertroop2g3@yahoo.com” and did not respond in any significant manner to MSG Stearns’s queries.  Master Sergeant Stearns replied to the second email with more questions, to include, “What hospital were you admitted to?  Have you got plane reservations yet? . . . When did the hospital release you?”  Further, MSG Stearns said, “Email this info to me, I need it to be able to start helping you, help yourself.”  Master Sergeant Stearns received no further communications.  The government rested after MSG Stearns’s testimony.  The defense also rested, electing not to put forward any additional evidence.

Discussion
Desertion


We review “a military judge’s decision to admit or exclude evidence . . . for an abuse of discretion.”  United States v. McCollum, 58 M.J. 323, 335 (C.A.A.F. 2003) (citations omitted).  As our superior court noted, “a military judge abused his discretion if his findings of fact are clearly erroneous or his conclusions of law are incorrect.”  United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F.), recons. denied, 43 M.J. 425 (C.A.A.F. 1995).


Regarding the military judge’s decision to admit the email communications, Mil. R. Evid. 901(a) provides that authentication “as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.”  The “appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with the circumstances” may be sufficient to satisfy the requirements of this rule.  Mil. R. Evid. 901(b)(4).  We conclude that, given the evidence presented at appellant’s trial, the military judge did not abuse his discretion by admitting the two email communications because the emails were properly authenticated and relevant to the issues presented at trial.  We considered the following to reach our conclusion:


(1)  The return address on the first email communication contains appellant’s name, “brian.worthington@us.army.mil.”  The return address on the second email communication is “supertroop2g3 . . .”  Master Sergeant Stearns testified that he worked with appellant for several months before appellant commenced the charged period of unauthorized absence, and during this period of time, appellant sent emails to him from the address “Super Troop . . . Supertroop2—something.”


(2)  Master Sergeant Stearns testified that “the type of slang . . . used in the email was consistent with the way [appellant] talked.”


(3)  Master Sergeant Stearns testified that, prior to the command’s authorizing appellant’s leave, he had the following conversation with appellant,
[Appellant] asked if I would support his R&R leave.  I told him I would on the following conditions; if he would swear to me, he would come back from leave, which he did swear to me.  That if he ran into any troubles, that he would notify me, call me and tell me what was going on, and let me know when he arrived.

The email communications are consistent with this conversation insofar as the text of the communications contains information about particular “troubles” the author suffered as well as the author’s many promises to return to duty.

(4)  Sergeant First Class (SFC) Ciota testified that he traveled with appellant at “the start of the [R&R] wave” in December.  Sergeant First Class Ciota said appellant lost his wallet on the way to Kuwait and needed money to get home.  The first email refers to the lost wallet, “Check this out; even though you already know, my wallet got lost in Kuwait . . . .”


Thus, the evidence adduced at appellant’s trial establishes a reasonable probability that appellant authored these two emails.  See Mil. R. Evid. 901(b)(4); United States v. Siddiqui, 235 F.3d 1318, 1322-23 (11th Cir. 2000) (considering the following to determine whether an email was properly authenticated:  (1) that the address of the email was consistent with emails the defendant previously sent; (2) that the context of the email “shows the author of the email to have been someone who would have known the very details of the defendant’s conduct;” and (3) that the emails referred to the author using the defendant’s “nickname”), cert. denied, 533 U.S. 940 (2001); United States v. Safavian, 2006 U.S. DIST. LEXIS 32284 (D.D.C. 20 June 2006) (email messages held properly authenticated where, among other things, “most of the email addresses themselves contain the name of the person connected to the address;” the emails “contain the name of the sender or recipient in the bodies of the email, in the signature blocks at the end of the email, in the ‘To:’ and ‘From:’ headings, and by the signature of the sender;” and the contents of the emails “authenticate them as being from the purported sender and to the purported recipient, containing as they do discussions of various[,] identifiable matters”); see also United States v. Harris, 55 M.J. 433, 436, 440 (C.A.A.F. 2001) (discussing the “silent witness” theory as it pertains to the authentication of videotaped evidence and stating that although “[c]urrent computer technology makes alteration of photographs a possibility any time that photographs are used . . . the government need only show by direct or circumstantial evidence a ‘reasonable probability’ that the evidence is authentic.”).

Concerning the military judge’s decision to admit evidence of prior uncharged misconduct, however, we conclude that the military judge abused his discretion.  We evaluate the admissibility of uncharged misconduct using the three-part test articulated by our superior court in United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989):

1.  Does the evidence reasonably support a finding by the court members that appellant committed prior crimes, wrongs[,] or acts?

2.  What “fact . . . of consequence” is made “more” or “less probable” by the existence of this evidence?

3.  Is the “probative value . . . substantially outweighed by the danger of unfair prejudice?”

(citations omitted).  “The evidence is inadmissible if it fails any one of these three tests.”  United States v. Hays, 62 M.J. 158, 164 (C.A.A.F. 2005) (citing United States v. Humphreys, 57 M.J. 83, 91 (C.A.A.F. 2002)).  Here, the evidence fails the second test.  The evidence concerning the previous, unauthorized absence did nothing to establish appellant’s specific intent during the absence at issue; the evidence merely established that appellant absented himself from his unit in the past, thereby encouraging the trier of fact to conclude that appellant had acted in conformity with his apparently bad military character.  See Hays, 62 M.J. at 163-64; Mil. R. Evid. 404(b).


We now must determine whether the military judge’s error in admitting the evidence of uncharged misconduct had “a substantial influence on the findings.”  McCollum, 58 M.J. at 342.  “Our consideration ‘cannot be merely whether there was enough to support the result,’ aside from the military judge’s error.  We must also examine ‘whether the error itself had substantial influence.’”  United States v. Clark, 62 M.J. 195, 200 (C.A.A.F. 2005) (citations omitted).  To determine whether the military judge’s erroneous ruling prejudiced the findings, we consider “(1) the strength of the Government’s case, (2) the strength of the defense case, (3) the materiality of the evidence in question, and (4) the quality of the evidence in question.”  Id. at 200-201 (citing United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999) (citing United States v. Weeks, 20 M.J. 22, 25 (C.M.A. 1985))).

Applying this standard to appellant’s case, we hold that the error under consideration was harmless.  To establish that appellant was guilty of the greater offense, the government had to convince the military judge, beyond a reasonable doubt, that appellant quit his unit with the intent to avoid a certain duty and that the duty was hazardous or the service important.  See Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 9(b)(2).((  There is no doubt that the military judge considered appellant’s previous, unauthorized absence when he determined that appellant quit his unit to avoid hazardous duty as charged.  However, while appellant’s prior misconduct may have some similar characteristics to the charged misconduct and the testimony concerning that conduct was reliable, the uncharged absence was not directly related to appellant’s culpability concerning the charged offense.


During the plea inquiry, the military judge elicited, inter alia, facts from appellant to support that appellant made a deliberate choice not to return to his unit in Iraq on 18 December 2003 and that appellant knew he was supposed to return to duty at the completion of his authorized leave.  Master Sergeant Stearns, who served in Iraq with appellant, testified about the unit’s hazardous duties in Iraq.  He said, “[t]he mission . . . was to secure Ambasyair Tampa, which is the main supply route in Iraq from basically to the Kuwaiti border to Baghdad, and to also do a series of convoy[] escorts for key materials going to . . . [the coalition provisional authority] and other coalition forces in Iraq.”  He also said the working conditions in Iraq were “severe” and included extreme heat, an abundance of insects, rocket-propelled grenade attacks, and “small arms fire, improvised [explosive devices] being placed on the major thoroughfares and detonated on military vehicles as they go by.”

Master Sergeant Stearns further testified concerning the email communications discussed above.  In the emails, MSG Stearns provides appellant with specific “guidance” as to how appellant should proceed given the situation appellant described in his emails.  Appellant ignored the guidance MSG Stearns provided and chose to remain away from his unit.  Further, SFC Ciota testified that after appellant and he landed in the Dallas airport at the start of their leave, he gave appellant his phone number and email address and said, “If you have any problems or any questions email me, give me a phone call and we can help out and I will see you back in ten days.”  Appellant did not contact SFC Ciota while he was experiencing “serious troubles” on leave.  Finally, SFC Steven Stoltz, the rear detachment commander for appellant’s unit, testified that appellant’s return to military control was not of his own volition.  In early February 2004, after making inquiries concerning appellant’s whereabouts, SFC Stoltz learned appellant was in police custody in Texas.  The military regained control of appellant after SFC Stoltz “filed necessary paperwork to put appellant on military hold,” flew from Washington to Texas, and accepted custody of appellant from the civilian authorities.  Thus, the government’s case against appellant was strong.  The defense, however, did not put forward any evidence during the merits phase of appellant’s trial.

Given the strength of the case against appellant, the weakness of the defense’s case, and the strained attenuation between the uncharged and charged misconduct, we find that the erroneously admitted evidence of a previous, unauthorized absence did not “substantially sway[]” the military judge’s decision to find appellant guilty of desertion.  See Clark, 62 M.J. at 201 (citing Kotteakos v. United States, 328 U.S. 750, 765 (1946)).
Missing Movement

We now turn to whether the evidence is legally and factually sufficient to establish that appellant missed movement as alleged in the Specification of Charge II.  The test for factual sufficiency is whether, after weighing the evidence of record and making allowances for not having personally observed the witnesses, we are convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  To prove appellant missed movement, trial counsel elicited the following testimony from SFC Ciota, who traveled with appellant from Kuwait to Dallas at the start of appellant’s leave:
Trial Counsel (Q):  At the end of your leave, from where were you suppose [sic] to depart to return to Kuwait?

SFC Ciota (A):  Okay.  I flew from Seattle to Dallas.  And from Dallas the Army picked up the plane ticket fare to go all the way back in [sic] Kuwait.  So my R&R leave ended once I got to Dallas, and we just picked up the Army flights from Dallas.

Q:  Was the accused suppose [sic] to leave from—leave to—back to Kuwait from there, too?

[Defense Counsel]:  Objection, Your Honor.  Calls for speculation as well as lack of foundation.

[Military Judge]:  Lay a foundation, please.

 . . . .
Q:  How would you know, if—when the accused was suppose [sic] to depart from Dallas that day, being 18 December?

A:  He was on the same flight schedule I was, leaving from Dallas going back to Kuwait.  So he would have been on the same flight as I was, going from Dallas all the way back [to] Kuwait.

Q:  But how do you know that?

A:  ‘Cause I saw a copy of the itinerary once we got to Kuwait and we were handed our travel itineraries.  So I knew he was supposed to be on that plane with me going from Dallas all the way back to Kuwait.

Trial counsel did not introduce any additional evidence of appellant’s itinerary, plane tickets, or any evidence to establish that appellant “was required in the course of duty to move with a ship, aircraft, or unit.”  MCM, Part IV, para. 11(b)(1).


Article 87, UCMJ, provides, “Any person . . . who through neglect or design misses the movement of a ship, aircraft, or unit with which he is required in the course of duty to move shall be punished as a court-martial may direct.”  The elements of this offense are as follows:

(1) That the accused was required in the course of duty to move with a ship, aircraft[,] or unit;
(2) That the accused knew of the prospective movement of the ship, aircraft[,] or unit;

(3) That the accused missed the movement of the ship, aircraft[,] or unit; and,

(4) That the accused missed the movement through design or neglect.

MCM, Part IV, para. 11(b).  If a soldier receives orders to move as a “passenger aboard a particular . . . aircraft, military or chartered, then missing the particular . . . flight is essential to establish the offense of missing movement.”  Id. at Part IV, para. 11(c)(2)(b).  “[W]hen a serviceperson is ordered to move aboard a specific aircraft or ship, military or chartered, and, through design or neglect, fails to move with that aircraft or ship, Article 87 is violated.”  United States v. Graham, 16 M.J. 460, 464 (C.M.A. 1983).   However, Article 87 “would not necessarily apply in the situation where the serviceperson is merely given a commercial transportation request and told to report at some time in the future.”  Id.  As this court has recently noted, “[e]ven issuance of a commercial ticket with written orders to report for a commercial flight may not be sufficient to establish that appellant is required in the course of duty to move with a particular aircraft.”  United States v. Gonzalez, 60 M.J. 572, 575-76 (Army Ct. Crim. App. 2004) (citing United States v. Gibson, 17 M.J. 143, 144 (C.M.A. 1984)).


The government’s evidence fails to convince us beyond a reasonable doubt that appellant was required in the course of duty to move with a specific aircraft.  As noted, trial counsel did not introduce any documentary evidence concerning appellant’s itinerary, the travel orders under which appellant was proceeding, or even an airline ticket.  In the absence of such evidence, we are left with the ambiguous testimony of SFC Ciota concerning the “itinerary” he saw in Kuwait.  We do not know if the flight in question was on a military aircraft, charter aircraft, or civilian aircraft.  These are not immaterial omissions.  In the face of such deficient proof, we cannot affirm appellant’s conviction for missing movement.

DECISION

The findings of guilty of the Specification of Charge II and Charge II are set aside and the Specification of Charge II and Charge II are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Judge MAHER and Judge HOLDEN concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Barto took final action in this case prior to his reassignment.





(( Appellant admitted during the plea inquiry that “on or about 20 December 2003,” he remained absent from his unit, which was located in Iraq, that he did not have any authority to remain away from his unit, that he knew he was supposed to return to Iraq, and that he remained absent until “on or about 9 February 2004.”  Therefore, the elements of desertion at issue during the contested phase of appellant’s court-martial were that appellant quit his unit with the intent to avoid a certain duty and that the duty to be performed was hazardous.  See MCM, Part IV, para. 9(b)(2).
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