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MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of disobeying a lawful order and larceny, in violation of Articles 91 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 891 and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for five months, and reduction to Private E1.
This case was submitted on its merits and is before the court for automatic review pursuant to Article 66, UCMJ.  While the facts admitted by appellant do not support a finding of guilty to larceny, we will treat her plea as provident because the plea inquiry establishes her guilt to the closely related offense of theft of services in violation of Article 134, UCMJ.  However, the military judge erred in finding appellant guilty of larceny of services of a value of $4,440.90 based on the aggregated value of the total services appellant obtained on multiple occasions.  We will grant appropriate relief in our decretal paragraph.

FACTS

Appellant was charged with, and pled guilty to, inter alia, larceny by “steal[ing] services” from Watanyia Telecom Company, in violation of Article 121, UCMJ.  The military judge advised appellant of the elements of the offense as follows:

One, that on divers occasions between 1 June 2004 and 1 August 2004, at or near Camp Victory, Kuwait, you wrongfully took or obtained certain property, that is, services from the possession of Wataynia [sic] Telecom;

Two, that the property belonged to Watanyia Telecom;

Three, that the property was of a value of $4,440[sic]; and

Four, that the obtaining by you was with the intent to permanently deprive Wataynia [sic] Telecom of the use and benefit of the property or permanently to appropriate that property to your own use or the use of somebody other than the owner.  

When the military judge asked appellant why she was guilty of this offense, appellant stated:

I am guilty of taking cell phone minutes from Watanyia Telephone Company by taking Specialist Wait’s credit card number.  I wanted Watanyia to believe that I was allowed to use the credit card number to purchase minutes on my phone.  I have – I never had the permission and I knew I did not have the permission.  The phone company actually believed I was given permission because I was given the minutes into my phone.  I never wanted – I never intended on paying the phone company or Specialist Wait for the minutes I acquired on my phone, which came to a total of four thousand four hundred and forty dollars and 90 cents in U.S. dollars.

The military judge asked appellant how many times she used the credit card between 1 June 2004 and 1 August 2004.  Appellant replied that she had used it approximately sixty-five times.  She said that the minimum value of services that could be obtained was equivalent to about $68.00.  She said that she came up with the value of $4,440.90 when she and her defense counsel “totaled it all together and it came up to that amount.”

DISCUSSION

“For a guilty plea to be provident, the accused must be convinced of, and be able to describe, all of the facts necessary to establish guilt.”  United States v. O’Connor, 58 M.J. 450, 453 (C.A.A.F. 2003).  The military judge must elicit “‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  Id.  (quoting United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)).  A finding of guilty based on a guilty plea will not be set aside on appeal unless the record of trial shows a “substantial basis in law and fact for questioning the guilty plea.”  Id.

Larceny v. Theft of Services

It is well-settled in military law that Article 121, UCMJ, “does not include services within the class of property that can be stolen.”  United States v. Abeyta, 12 M.J. 507 (A.C.M.R. 1981); Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 46c(1)(h)(iv).  In order to be prosecuted under Article 121, UCMJ, the thing of value wrongfully taken or obtained must be “tangible property such as money, merchandise, or other goods.”  United States v. Sierra, 62 M.J. 539, 542 (Army Ct. Crim. App. 2005).  If services, rather than tangible property, are obtained, “the offense is not a larceny, but a theft of services in violation of Article 134, UCMJ.”  Id.; see MCM, Part IV, para. 78.  

Because appellant described a theft of services, rather than tangible property, we find that the factual predicate is insufficient to support her plea of guilty to larceny.  However, we find that appellant’s description of her conduct during the providence inquiry satisfies the elements and definitions for the Article 134, UCMJ, offense of obtaining services under false pretenses.  Because her sworn testimony at the providence inquiry “clearly establishes [her] guilt of a different but closely-related offense having the same maximum punishment,” we may treat her pleas as provident.  United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987); United States v. Caver, 41 M.J. 556, 564-65 (N.M.Ct.Crim.App. 1994) (affirming guilty plea to wrongful appropriation because the providence inquiry established guilt of the closely-related offense of theft of services).
  

Aggregation of Value


The maximum punishment for the offenses of both larceny and obtaining services by false pretenses are graduated, depending upon the value of the thing or service obtained.  The maximum sentence appellant would have faced at a general court-martial
 as a result of being convicted of either larceny or theft of services of a value of more than $500.00 included a dishonorable discharge and five years of confinement.  MCM, Part IV, paras. 46(e)(1)(d) and 78e(2).  The maximum sentence she could have received had she been convicted of larceny or theft of services of a value of $500.00 or less would have included a bad-conduct discharge and twelve months of confinement.  MCM, Part IV, paras. 46(e)(1)(b) and 78e(1).  

For an accused to be convicted of larceny of property of a value of greater than $500.00, and be subject to the greater penalty, “the record must show either that one item of the property stolen has such a value or that several items taken at substantially the same time and place have such an aggregate value.”  United States v. Christensen, 45 M.J. 617, 619 (Army Ct. Crim. App. 1997) (quoting United States v. Rupert, 25 M.J. 531, 532 (A.C.M.R. 1987)).  While the MCM does not discuss the issue in relation to the offense of obtaining services by false pretenses, it does state that this offense is “similar to the offenses of larceny and wrongful appropriation by false pretenses, except that the object of the obtaining is services . . . rather than money, personal property, or articles of value of any kind as under Article 121.”  MCM, Part IV, para. 78c.  Consequently, we find that the prohibition against aggregation of value that applies to larceny, likewise applies to obtaining services by false pretenses.  Because the providence inquiry did not establish that appellant ever obtained services of a value of greater than $500.00 on a single occasion, we find that the military judge erred in finding appellant guilty of obtaining services of a value of $4,440.90.   

Accordingly, we amend the Specification of Charge II as follows:

In that SPC Oluwakemi R. Oki, 1004th Quartermaster Company, U.S. Army, did, at or near, Camp Victory, Kuwait, on divers occasions between 01 June 2004 and 01 August 2004, steal services of some value, of a total value of $4,440.90, from Watanyia Telecom Co.  

The findings of guilty of the Specification of Charge II and Charge II, as amended, are affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

1 We note that in Abeyta, we declined to affirm a conviction for a violation of Article 134, UCMJ, in a contested case where the offense was improperly charged as larceny in violation of Article 121, UCMJ.  Abeyta, 12 M.J. at 509.  We stated that “[t]he problem with affirming a finding under Article 134, UCMJ, is that the offense was charged and at all times prosecuted as a larceny. . . .  We believe the better rule precludes this [c]ourt at this late stage of the proceedings from affirming a conviction, under Article 134 sounding in fraud.”  Id. at 509.  We do not feel so constrained in this case where appellant pled guilty and described facts supporting the notion that she fraudulently obtained services to which she was not entitled.  See Caver, 41 M.J. at 564.  This is particularly true in view of the doctrine of closely-related offenses applicable to guilty pleas.  See Epps, 25 M.J. 319 (C.M.A. 1987).





� We recognize that appellant was tried at a special court-martial and that the maximum punishment she actually faced was not affected by this issue because of the jurisdictional limit on the maximum sentence the court-martial could impose.  However, the issue needs to be addressed to ensure that the seriousness of appellant’s conduct is correctly reflected in the findings.
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