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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to her pleas, of conspiracy to commit larceny, making a false official statement, and larceny, in violation of Articles 81, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, and 921.  The appellant was sentenced to confinement for 55 days, reduction to pay grade E-1, forfeiture of $500.00 pay per month for two months, and a bad-conduct discharge.  The convening authority approved the findings and sentence as adjudged.

After consideration of the record of trial, the appellant’s assignments of error, and the Government’s response, we conclude that the findings and the sentence are correct in law and fact and that no error materially prejudiced the substantial rights of the appellant.  Arts. 59(a) and 66(c).

Facts

On or about 5 September 2000, the appellant and her boyfriend, Corporal Renatus M. Roberts, U.S. Marine Corps, devised a scheme by which the latter, with substantial assistance from the former, would be able to wrongfully obtain a pair of Timberland boots from the Marine Corps Exchange onboard Marine Corps Base, Kaneohe Bay, Hawaii.  Their plan was foiled, however, by store security.

The day after these Marines agreed to commit larceny, the appellant went to her second job as a cashier at the Marine Corps Exchange.  Corporal Roberts entered the Exchange and pretended to browse the aisles.  Eventually locating the desired footwear, Corporal Roberts proceeded to the checkout line where the appellant was working.  Record at 21-23.  The appellant pretended to scan the boots, but did so in a manner that prevented the true price of the boots from registering with the store’s computer cash register system.  The appellant then pretended to abandon her efforts to scan in the price and began entering the price manually.  Instead of typing in the correct price of $112.00, however, the appellant keyed in a price of $12.00.  Id. at 24.  

Corporal Roberts then handed the appellant a $20.00 bill and the appellant provided him with $8.00 in change.  Id. at 24.  The appellant then placed the boots in a shopping bag and handed the package to Corporal Roberts.  Marine Corps Exchange security personnel were monitoring the actions of the appellant and Corporal Roberts through video surveillance and by way of monitoring software tied directly to the appellant’s computer cash register.  Security personnel apprehended Corporal Roberts shortly after he exited the premises.  Id. at 32.  

The appellant was taken to the base provost marshal’s office for questioning.  After receiving a sufficient warning of her Article 31(b), UCMJ, rights, the appellant waived those rights and provided a statement to a military investigator in which she claimed “I tried to scan his box twice and it didn’t scan.  So I typed in the numbers.”  Charge Sheet; accord Record at 35-37.  At trial, the appellant admitted that this statement was utterly false and made with the intent to deceive the investigator.  Record at 37-38.

The Providence of the Appellant’s Pleas


In three separate assignments of error, the appellant challenges the providence of her guilty pleas to larceny, conspiracy to commit larceny, and false official statement, respectively.  With regard to her larceny and conspiracy to commit larceny convictions, she argues that the evidence elicited during the providence inquiry failed to establish that the pair of boots taken from the Marine Corps Exchange were of a value exceeding $100.00.  Turing to her false official statement conviction, she contends that her statement was given during an interrogation and, thus, cannot be considered “official” as contemplated by Article 107, UCMJ. 

Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Mere conclusions of law recited by the accused are insufficient to provide the requisite basis in fact.  United States v. Outhier, 45 M.J. 326, 331 (1996)(citing United States v. Terry, 21 C.M.A. 442, 45 C.M.R. 216 (1972)).  In short, "the accused must be convinced of, and able to describe all the facts necessary to establish guilt."  Rule for Courts-Martial 910(e), Manual for Courts-Martial, United States (2000 ed.), Discussion.

In analogous cases, where the appellant, on appeal, attacks the factual basis for the charged elements of the offense, our superior Court has stated that:

[I]n the guilty-plea context, the Government does not have to introduce evidence to prove the elements of the charged offense beyond a reasonable doubt; instead, there need only be "factual circumstances" on the record "which 'objectively' support" the guilty pleas.

United States v. James, 55 M.J. 297, 300 (2001).  To "determin[e] the providence of [an] appellant’s pleas, it is uncontroverted that an appellate court must consider the entire record in a case."  United States v. Falk, 50 M.J. 385, 389 (1999); United States v. Johnson, 42 M.J. 443, 445 (1995).  The standard of review is whether the record reveals a substantial basis in law and fact to question the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A.  Conspiracy to Commit Larceny and Larceny.

In her first and second assignments of error, the appellant argues that the value the military judge placed on the stolen pair of boots was incorrect.  Specifically, the appellant contends that because Corporal Roberts relinquished $12.00 during their fraudulent transaction, he lowered the value of the item stolen from $112.00 to $100.00 — a dollar figure, that if the case had been tried by a general court-martial, would not have been covered by the aggravating sentencing provisions of Part IV, Paragraph 46e(1)(d) of the Manual for Courts-Martial, United States (2000 ed.).
  As a corollary to her first assignment of error, the appellant also argues that she should have been found guilty of attempted larceny because she did not succeed in deceiving the Marine Corps Exchange.  

To sustain the appellant’s guilty plea to larceny, the providence inquiry must reveal sufficient facts proving that: (1) her co-conspirator wrongfully took a pair of Timberland boots from the possession of the Marine Corps Exchange; (2) the boots belonged to the Exchange; (3) the boots have a value in excess of $100.00; and (4) the taking was with the intent permanently to deprive the Marine Corps Exchange of the use and benefit of the boots.  MCM, Part IV, ¶¶ 46b(1)(a)-(d); Record at 19.  In response to questioning by the military judge, the appellant stated that while working in the Marine Corps Exchange, she knowingly pretended to scan a pair of boots presented to her by Corporal Roberts.  She then keyed in a false purchase price of $12.00, all the while knowing the boots actually cost $112.00.  The appellant completed the transaction by accepting only $12.00 from Corporal Roberts and permitting him to walk out of the Marine Corps Exchange as if he had actually purchased the boots.  Her intent was to permit Corporal Roberts to obtain the boots without paying the full purchase price for them, and to deprive the Marine Corps Exchange of the benefit and future sale of the item.  These facts satisfy all of the elements of larceny outlined above.

The appellant claims that because the Marine Corps Exchange security personnel were never deceived by her activities, she can only be convicted of attempted larceny.  In support of her theory, the appellant cites State v. Young, 672 S.W.2d 366 (Mo. Ct. App. 1984), and State v. Shanks, 1981 Ohio App. LEXIS 10127 (Ohio Ct. App. 1981).  These cases are inapposite, however, because they involved either state or municipal laws that actually specified deceit as an element of the offense charged.  Young, 672 S.W.2d at 367 n.1, Shanks, 1981 Ohio App. LEXIS 10127 at *3.  

In the case at bar, the appellant was charged with violating Article 121, UCMJ.  Unlike the laws of many civilian jurisdictions, the military’s larceny statute does not create multiple categories of theft involving differing elements.
  Moreover, the fact that the appellant was under surveillance as she committed this theft in no way diminishes the criminal nature of her conduct.  

The appellant pleaded guilty to larceny and the record contains "factual circumstances" that "objectively support" her plea.  James, 55 M.J. at 300.  Requiring the military judge to question the appellant as to whether the Marine Corps Exchange security personnel were sufficiently deceived by her criminal actions — especially where the statute at issue does not specify deceit as an element of the offense - would improperly encourage future courts-martial to engage in the "mindless fishing expedition[s]" we have decried on numerous occasions.  See United States v. Jackson, 23 M.J. 650, 652 (N.M.C.M.R. 1986).   

The appellant also argues that she should have been convicted of conspiracy to commit larceny and larceny of the boots with a value not exceeding $100.00.  Her position is based on the fact that Corporal Roberts remitted $12.00 to her before leaving the Marine Corps Exchange with the ill-gotten fruits of their scheme.  MCM, Part IV, ¶ 46c(1)(g)(ii) clearly states that the value of stolen property is fixed at its legitimate market value at the time and place of theft, and that the market price is established by proof of the “purchase price paid.”  Furthermore, there is absolutely no suggestion in the record that the appellant was authorized to sell the boots for any price other than the full price listed.  Accordingly, any partial payment made by the appellant or her co-conspirator in no way alters the fact that she participated in the taking of an item with a value of $112.00.  See United States v. Pond, 37 C.M.R. 855, 858 (A.F.B.R. 1966)(holding that "[t]he fact that [the] accused paid $1.00 in order to obtain the muffin tin which had a value of $1.80 did not result in [the] accused obtaining the sum of $0.80 from the Exchange.  The property wrongfully obtained by [the] accused was the 12-cup muffin" valued at $1.80) rev’d on other grounds, 17 C.M.A. 219, 38 C.M.R. 17 (1967).
 

B.
False Official Statement.

  
The appellant further argues that the military judge erred by accepting her plea of guilty to making a false official statement because the statement in question was made during an interrogation where she had no independent duty to speak.  In support of her argument the appellant correctly notes that the Manual, in discussing Article 107, UCMJ, provides that:

A statement made by an accused or suspect during an interrogation is not an official statement within the meaning of the article if that person did not have an independent duty or obligation to speak.

MCM, Part IV, ¶ 31c(6)(a).  

However, in United States v. Czeschin, 56 M.J. 346 (2002), our superior Court made clear that false statements made to investigators may be prosecuted as false official statements. With respect to the language cited by the appellant, our superior Court has previously relegated this passage to serving one of three possible functions. 

First, it could be seen as nothing more than an expansive description of dicta from this Court's decisions that predate the 1984 revision of the Manual, with no intent to limit prosecutions.  Second, it could be viewed as protecting an accused against overcharging.  Third, it could be viewed as guidance for the conduct of investigations.

United States v. Solis, 46 M.J. 31, 35 (1997).  We specifically held that this language from the Manual "is no longer an accurate statement of law, at least insofar as it would apply to statements made to law enforcement agents conducting official investigations."  United States v. Morris, 47 M.J. 695, 701 (N.M.Ct.Crim.App. 1997).  In any event, our superior Court views this passage as "not establish[ing] a right that may be asserted by an accused who is charged with violating Article 107."  Czeschin, 56 M.J. at 349.  The appellant’s assignment of error is, therefore, denied.

Conclusion


The record in this case reveals no substantial basis in either law or fact to question the appellant’s guilty pleas. Prater, 32 M.J. at 436.  Accordingly, we affirm the findings and sentence as approved below.
  


Senior Judge PRICE and Judge CARVER concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

� Authorizing a maximum punishment of a dishonorable discharge, forfeiture of all pay and allowances, and confinement for five years.


� The appellant concedes as much by stating that “Article 121, UCMJ allows the government to successfully plead larceny without having to distinguish false pretense obtainings from other wrongful takings.”  Appellant’s Brief of 22 Oct 2001 at 5. 


� As an aside, we note that the appellant’s desire to have her convictions altered to reflect conspiracy and larceny offenses involving an item worth less than $100.00 will not benefit her in any appreciable manner.  The appellant was tried by a special court-martial and, thus, her exposure to criminal sanctions was limited by statute.  Art. 19, UCMJ.  Furthermore, even if the appellant had been convicted of offenses involving merchandise of a value not exceeding $100.00, the maximum punishment permitted under the Manual would have been a "bad-conduct discharge, forfeiture of all pay and allowances, and confinement of 6 months."  MCM, Part IV, ¶ 46e(1)(b) (emphasis added).  Accordingly, she never faced the maximum punishment available for offenses involving conspiracy to commit larceny and larceny of property of a value not exceeding $100.00.  Compare MCM, Part IV, ¶ 46e(1)(b), with Article 19, UCMJ.  


� We note that the language the appellant relies upon, MCM, Part IV, 


¶ 31c(6)(a), has been removed from the Manual.  See MCM (2002 ed.).
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