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MEMORANDUM OPINION AND ACTION ON APPEAL

BY THE UNITED STATES FILED PURSUANT TO 

ARTICLE 62, UNIFORM CODE OF MILITARY JUSTICE

-------------------------------------------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

CONN, Senior Judge:

Appellee is charged with desertion terminated by apprehension in violation of Article 85, Uniform Code of Military Justice [hereinafter, UCMJ] 10 U.S.C. § 885.  The United States has filed a timely appeal with this court pursuant to Article 62, UCMJ, contending that the military judge erroneously suppressed the accused’s statement made to First Sergeant (1SG) Gerald Willis on or about 9 November 2009.  During Article 39(a), UCMJ hearings, the military judge heard evidence and arguments on appellee’s motion.  The military judge found the subject statements were taken in violation of Article 31(b), UCMJ and were involuntary and were 
excluded for all purposes, including impeachment.  Accordingly, the military judge ordered the statement to be suppressed.  We find the military judge* made clearly erroneous findings of fact and erred as a matter of law.  The government’s appeal under Article 62, UCMJ is hereby granted.  The military judge’s ruling that suppressed use of appellee’s pretrial statement to 1SG Willis on or about 9 November 2009 in the government’s case-in-chief and for impeachment is vacated.  

BACKGROUND

Appellee is charged with desertion from August 2007 until terminated by apprehension in November 2009.  Initially, he pled guilty to the lesser-included offense of absence without leave.  The military judge then hearing the case found appellee’s plea improvident when appellee indicated he attempted to turn himself in to a local sheriff’s office two weeks after his absence began.  According to appellee, the sheriff’s office advised him to return to his home and they would contact him if a valid deserter warrant was issued.  Based on this, the judge found appellee raised the defense of mistake of fact, inconsistent with his plea, and recessed the proceedings.  A different military judge thereafter took over the case. 

In anticipation of a contested offense of desertion, the government disclosed to appellee’s counsel all statements it intended to use.  The disclosure provided notice of a single not previously known statement ultimately identified to have been allegedly made to appellee’s first sergeant.  Defense counsel in this case did not move to suppress appellee’s statement under Military Rule of Evidence [hereinafter Mil. R. Evid.] 304(b).  Instead, defense moved for “appropriate relief” under Mil. R. Evid. 304(d)(2)(B) for failure of the prosecution to timely disclose statements made by the accused prior to arraignment (so-called section III disclosure).  Appended to the motion is a copy of the disclosure, which specifically identifies the alleged admission as:  “Statements the accused made to 1SG Willis, in that he had avoided getting married because he was concerned about getting caught by the military, or words to that effect.”   

After hearing the testimony of appellee and 1SG Willis, the military judge noted neither side had briefed case law on self-incrimination but suggested a “key case” with a two-part test, “U.S. v. Vega” or “U.S. v. Dumas.”  Following an overnight recess, the court reconvened.  The military judge questioned the parties on the impact of *United States v. Duga, 10 M.J. 206 (C.M.A. 1981).  The trial counsel noted the additional case of United States v. Loukas, 29 M.J. 385 (C.M.A. 1990), a copy of which the military judge appended to the record as Appellate Exhibit*X.  After a brief argument by counsel and without making any findings of fact, the military judge announced he would suppress appellee’s statement in the following ruling:
Government, I am suppressing it under both the voluntariness aspect and also under [an] Article 31[, UCMJ] violation.  If you wish to appeal my ruling, go ahead.  I can give you the time you need under the Rule.  If you already know your answer, you can go ahead and let me know that also.  I may write written supplementation for my findings of fact here for the record.
After a short recess, the government notified the military judge of its intent to appeal under Article 62, UCMJ.   The military judge indicated he might not “allow” the appeal unless the government could demonstrate the evidence suppressed constituted “substantial proof” within the meaning of Article 62, UCMJ.  The government replied it was “to rebut the anticipated defense . . . of mistake of fact.”  After the military judge questioned what evidence before the court raised the defense, the trial counsel referred to appellant’s prior providence inquiry.  The military judge stated, “Well, let me stop you.  I don’t want to hear anything about providence.”  The trial counsel thereafter asked the military judge, “If I understand what you are saying then, would the government be able to appeal this after the defense has been raised?”  The military judge replied, “No.  You would have to make the decision now.”  The trial counsel thereafter suggested the statement was substantial evidence of the element of an intent to remain away permanently.

The military judge responded:  

Well, Government, I mean if that is their basis I will go ahead and allow you to appeal if that is what you want to do in this case. . . . Government, if you want to appeal you are welcome to.  I do not expect it to get overturned on this issue based off of what I heard the evidence to be and what the case law says, but you are welcome if you want to go ahead and appeal.  Obviously, if this case does come, you know, back three or four months from now I will be the military judge in the case.  Jeopardy is already attached, so I am going to be the same judge that is going to hear the facts in the future including the First Sergeant’s testimony if they believe the statements should be admissible.  But if you want to appeal you are welcome to.  Is that your final decision, Government?  I just want to make sure.
Military Judge’s Findings of Fact and Conclusions of Law

Simultaneous with authenticating the record several weeks later, the military judge appended his findings of fact to the record.  In summary, the military judge made the following essential findings.  

The first sergeant was aware appellee was an AWOL returnee and arranged to have a noncommissioned officer (NCO) pick up appellee from the Personnel Control Facility and bring appellee to the first sergeant’s office.  
In the first sergeant’s office, appellee went to the position of parade rest.  Appellee was not read his Article 31, UCMJ rights.  Two NCOs were present while the first sergeant questioned appellee.  The first sergeant did not tell appellee he was free to leave.  Appellee did not ask to leave.  A reasonable person in appellee’s position would not feel free to leave.

The first sergeant asked appellee “how long have you been gone,” “what happened,” and “what had went on.”  The first sergeant also asked some administrative questions.  

The first sergeant was acting in an official capacity.  The first sergeant was seeking an incriminating response from appellee.  Appellee’s responses would reasonably be incriminating.

Appellee did not perceive the first sergeant’s inquiry to be a casual conversation.

During questioning, appellee asked the first sergeant whether he needed a lawyer.  The first sergeant replied appellee probably needed a lawyer.

The first sergeant’s testimony was not credible.  Appellee was credible.

The military judge made the following verbatim conclusions of law. 

Applying [United States] v. Duga, 10 M.J. 206 (C.M.A. 1981), Miranda v. Arizona[, 384 U.S. 436 (1966)], Article 31, UCMJ, [Mil. R. Evid.] 304 and [Mil. R. Evid.] 305 and subsequent case law, all statements made by PVT Kirk to 1SG Willis are suppressed.  They may not be used in the government’s case in chief, or in rebuttal or for impeachment of the accused.  
I find 1SG Willis violated PVT Kirk’s Article 31[, UCMJ] rights and Miranda rights when he failed to read PVT Kirk his Article 31[, UCMJ] rights prior to questioning him.  Because 1SG Willis was acting in his official capacity as [first sergeant] when he questioned PVT Kirk and PVT Kirk did not perceive the inquiry as only a casual conversation, all statements made by PVT Kirk to 1SG Willis in his office in November 2009 must be suppressed.

I find that PVT Kirk was in custody at the time he was questioned by 1SG Willis.  I find that his statements were not voluntary and therefore must be suppressed and cannot be used for rebuttal or impeachment of PVT Kirk.
LAW

Standard of Review

Our court’s standard of review for a military judge’s ruling on the suppression of evidence is abuse of discretion.  United States v. Datz, 61 M.J. 37, 42 (C.A.A.F. 2005).  We examine the military judge’s findings of fact using a clearly erroneous standard and his conclusions of law de novo.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004).  When acting on interlocutory appeals under Article 62(b), UCMJ, our court may act “only with respect to matters of law.”  United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007).  We may not substitute our own fact-finding.  Id.  Moreover, we are “bound by the military judge’s factual determinations unless they are unsupported by the record or clearly erroneous.”  United States v. Gore, 60 M.J. 178, 185 (C.A.A.F. 2004).  Instead, we are “limited to determining whether the military judge’s findings are clearly erroneous or unsupported by the record.  If the findings are incomplete or ambiguous, the ‘appropriate remedy . . . is a remand for clarification’ or additional findings.”  United States v. Lincoln, 42 M.J. 315, 320 (C.A.A.F. 1995) (quoting United States v. Kosek, 41 M.J. 60, 64 (C.M.A. 1994)).  However, we review questions of law de novo.  Kosek, 41 M.J. at 63; United States v. Rittenhouse, 62 M.J. 509, 511 (Army Ct. Crim. App. 2005).

Self Incrimination and Article 31, UCMJ
No person subject to the UCMJ may “interrogate, or request any statement” from a person suspected of an offense without first warning that person in accordance with Article 31(b), UCMJ.  UCMJ art. 31(b).  An individual subject to the UCMJ who suspects another of an offense must precede any questioning about that offense with appropriate Article 31, UCMJ rights advice when two criteria are met:  1) the person posing the question is acting in an official capacity and 2) the person being questioned perceives the questioning to involve more than a casual conversation.  Duga, 10 M.J. at 210.  Official capacity means “law enforcement or disciplinary capacity.”  Loukas, 29 M.J. at 387.  When the questioner is a military supervisor in the subject’s chain of command, there is a rebuttable presumption the questioning is done for disciplinary purposes.  United States v. Good, 32 M.J. 105, 108 (C.M.A. 1991); Loukas, 29 M.J. at 389 n.*.  The presumption is not conclusive.  See United States v. Pittman, 36 M.J. 404, 407 n.7 (C.M.A. 1993).  Evidence that the primary purpose of the questioning is “administrative [or] operational” may overcome the presumption that “a superior in the immediate chain of command is acting in an investigatory or disciplinary role” when questioning a subordinate about misconduct.  United States v. Bradley, 51 M.J. 437, 441 (C.A.A.F. 1999).  Whether the questioner is acting in a law enforcement or disciplinary capacity and the individual’s perception of the nature of the questioning are evaluated objectively in light of all the facts and circumstances.  Good, 32 MJ at 108; United States v. Cohen, 63 M.J. 45, 50 (C.A.A.F. 2006).
Interrogation “includes any formal or informal questioning in which an incriminating response either is sought or is a reasonable consequence of such questioning.”  Mil. R. Evid. 305(b)(2); Rhode Island v. Innis, 446 U.S. 291, 301 (1980).  This rule was broadly fashioned “to thwart ‘attempts to circumvent warnings requirements through subtle conversations.’”  United States v. Ruiz, 54 M.J. 138, 141 (C.A.A.F. 2000) (quoting S. Saltzberg et al., Military Rules of Evidence Manual 225 (4th ed. 1997)).  However, “interrogation involves more than merely putting questions to an individual.”  Id.
Right to Counsel

When interrogation is custodial and the person being questioned appears not to be free to leave, under the Fifth* Amendment due process the individual must also be advised of the right to counsel, even though it is not otherwise required by Article 31, UCMJ.  United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967); Mil. R. Evid. 305(d)(1).  Whether a person is in custody is determined objectively, under the totality of the circumstances.  United States v. Miller, 46 M.J. 80, 84 (C.A.A.F. 1997).   

Voluntariness

Statements made in violation of Article 31(b), UCMJ are “involuntary.”  Mil. R. Evid. 304(c)(3).  Statements resulting from coercion, unlawful influence or inducement, the right against self-incrimination or to counsel in violation of the Fifth* Amendment are also involuntary.  Id.  An involuntary statement and evidence derived from it may not be used as evidence.  Mil. R. Evid. 304(a).  However, when statements are “involuntary” only with regard to failure to properly warn of or honor the right to silence or counsel, the statements may still be admissible to impeach the in-court testimony of the accused.  Mil. R. Evid. 304(b)(1).  That is so because “[a]n accused cannot pervert the procedural safeguards of Article 31(b) into a license to testify perjuriously in reliance on the Government’s disability to challenge credibility utilizing the traditional truth-testing devices of the adversary process.”  Mil. R. Evid. 304(b)(1) analysis at A22-10 (citing Walder v. United States, 347 U.S. 62 (1954); United States v. Knox, 396 U.S. 77 (1969)).  Likewise, when the rights to counsel are not honored, “the deterrent effect of excluding the unlawfully obtained evidence is fully vindicated by preventing its use in the Government’s case-in-chief, but permitting its collateral use to impeach an accused who testifies inconsistently or perjuriously.”  Id. (quoting Oregon v. Hass, 420 U.S. 714 (1975)).

DISCUSSION

As a preliminary matter we fully recognize that, despite our general fact-finding powers under Article 66(c), UCMJ, in ruling on issues raised under Article 62, UCMJ, we “may act only with respect to matters of law,” which we review de novo.  UCMJ art. 62.  Unless unsupported by the record or clearly erroneous, we are bound by the trial judge’s factual determinations.  United States v. Burris, 21 M.J. 140, 144 (C.M.A. 1985).  With that in mind, we also note as a preliminary matter that, when factual determinations are necessary to rule on a motion such as suppression of an admission, a trial judge has a sua sponte duty to state the essential findings on the record to support his ruling.  Rule for Courts-Martial [hereinafter R.C.M.] 905(d); Mil. R. Evid. 304(d)(4).  Neither rule explicitly states when military judge must make such findings.  When, however, as in this case, the military judge is aware a party anticipates seeking an interlocutory appeal, he should make every effort to state his findings contemporaneously with his ruling.  Such practice not only minimizes the possibility of error, it ensures the military judge has carefully reviewed and considered both the facts and applicable law in making his ruling.  As our sister court has noted, that practice “enhances the discipline and integrity of the decision-making process.”  Otherwise,“[e]ssential findings prepared after a ruling ‘may become nothing more than a post [hoc] rationalization.’”  United States v. Doucet, 43 M.J. 656, 659 (N.M. Ct. Crim. App. 1995) (quoting United States v. Flores-Galarza, 40 M.J. 900, 906 n.9 (N.M.C.M.R. 1994)).

Evidence on Disciplinary or Law Enforcement Function

While the trial judge made a finding that the first sergeant was acting in an “official capacity,” he failed to make a crucial factual determination whether the underlying purpose was primarily law enforcement or disciplinary in accordance with Loukas.  See 29 M.J. at 389.  We are confident the trial judge was aware of this precedent, having appended a copy of the Loukas opinion as an appellate exhibit to the record.  Moreover, in questioning appellee, the record reflects the military judge appeared to focus on this issue:

[MJ]:  “Did you feel like the First Sergeant was conducting an investigation of why you were AWOL or more—you heard him, obviously; everything he said.  Do you think he was just trying to in-process you in the unit or was he trying to investigate why you were AWOL, do you think?

A:  I wasn’t—I am not really sure.  I mean, now I am still not sure, sir.  

However, based on his findings of fact and conclusions of law, we conclude the military judge based his decision on an erroneous view of the law.  That is, he found and concluded that 1SG Willis violated the requirement to advise appellee of his Article 31(b), UCMJ rights because he was acting in an official capacity without explicitly finding or identifying a law enforcement or disciplinary purpose.  Further, examining the record, we conclude any implicit finding of fact that the first sergeant’s question regarding appellee’s marital status was primarily of an investigative or disciplinary nature is clearly erroneous and unsupported by the record.  The first sergeant took no notes during his interaction with appellee, made no written statement, and did not consult with, or relay information he obtained to prosecutors, law enforcement, or his command either before or after the event.  Second, the parties agreed that, prior to the section III disclosure of the statement, the prosecution was not aware of appellee’s statement to the first sergeant.  The prosecution only became aware of appellee’s admission through the first sergeant’s successor, the only person to whom the first sergeant had disclosed appellee’s statement.  Finally, the nature of the question itself—an inquiry regarding appellee’s marital status—persuasively demonstrates the first sergeant’s purpose was not to gather evidence regarding appellee’s offense of desertion.  This last fact leads to the next clearly erroneous finding of fact:  that questions pertaining to appellee’s marital* status constitute interrogation.  

Evidence on Interrogation

In Innis, the Supreme Court examined the issue of what constitutes an “interrogation.”  446 U.S. at 298.  First, interrogation must “reflect a measure of compulsion above and beyond that inherent in custody itself.”  Id. at 300.  Interrogation consists* only of express questioning or actions that are reasonably likely to elicit an incriminating response.  Id. at 301.  This typically includes direct questions seeking incriminating information.  It may also include “psychological ploys” such as minimization, attempts to confuse or manipulate the person being questioned.  Id. at 299.  Determining whether words or actions are reasonably likely to elicit an incriminating response turns on “the perceptions of the suspect, rather than the intent of the police.”  Id. at 301.  
The military judge adopted as his finding of fact appellee’s testimony that 1SG Willis “wanted to know the reason I was there; what had went on; why I was standing in his office.”  This is the apparent basis for the military judge’s conclusion that the first sergeant sought, and appellant reasonably would provide, an incriminating response.  The record clearly refutes that appellee’s admission was the product of interrogation as defined by Innis.  The government was not seeking to admit, and appellant was not seeking to suppress, any admissions flowing from the purported interrogation.  Moreover, the singular admission the government sought to admit—the reason appellee was not married—was neither integral nor related to appellee’s offense.  The question posed regarded his marital status.  Nothing in that question could reasonably be construed to elicit an incriminating response about the offense of AWOL or desertion, nor would it be reasonably anticipated.  The appellee’s testimony itself compellingly makes this point.  When the* military judge asked appellee whether the first sergeant had questioned him about being married, appellee replied:  “Actually, sir, I’d actually when he asked me if I was getting—if I was married, I kind of volunteered that information.”   
We recognize questions posed in the course of unwarned interrogation may be construed as “derivative” to an Article 31, UCMJ violation.  Mil. R. Evid. 304(a).  We conclude, however, that the admission the military judge suppressed could not be construed in light of this record as any part of an interrogation.  Appellee’s testimony strongly suggests there was no link in the questioning.  

[Defense Counsel]:  About this statement.  Do you remember—did he ask you about your AWOL status or any questions like that before he asked you whether you were married?  

A:   I don’t remember specifically, sir.  

Q:  So you don’t remember the order of the questioning.

A:   No, sir.

Applying the Innis principles to this case, we find a conclusion that appellant’s specific admission was the product of interrogation to be clearly erroneous.  The first sergeant’s question regarding appellee’s marital status was not reasonably likely to elicit an incriminating response.  Moreover, by his own testimony, appellee’s admission was “volunteered.”  Finally, there is no evidence to support the first sergeant was making threats, manipulating, or placing pressure on appellee beyond his minimal custody.  This conclusion leads to a discussion of the military judge’s additional clearly erroneous application of law. 
Evidence on Voluntariness and Use of the Statement for Impeachment

In his ruling the military judge concluded appellee’s admission could not be used for any purpose, including impeachment.  In his brief, appellee concedes and we agree that as a matter of law, the military judge erred in concluding appellee’s statement was involuntary, such that it could not be admitted even in impeachment of appellant’s testimony.  That is because the military judge failed to identify and apply the exception found in Mil. R. Evid. 304(b) which explicitly authorizes the use of statements, even if obtained without Article 31, UCMJ or Miranda counsel advice, provided the statement is otherwise voluntary.
The voluntariness of a confession is a question of law that we review de novo. Arizona v. Fulminante, 499 U.S. 279, 287 (1991); United States v. Bresnahan, 62 M.J. 137, 141 (C.A.A.F. 2005); United States v. Ellis, 57 M.J. 375, 378 (C.A.A.F. 2002); United States v. Bubonics, 45 M.J. 93, 94 (C.A.A.F. 1996).  A confession is involuntary, and thus inadmissible, if it was obtained “through the use of coercion, unlawful influence, or unlawful inducement.”  Mil. R. Evid. 304(c)(3); UCMJ art. 31(d).  In determining whether appellee’s will was overborne in a particular case so as to render his confession involuntary, we assess the totality of the circumstances, considering both the characteristics of the appellant and the details of his interrogation.  United States v. Freeman, 65 M.J. 451, 453 (C.A.A.F. 2008) (citing Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973)). 

The military judge made four findings of fact which arguably implicate voluntariness of appellee’s statements.  That is, two NCOs were present during the questioning, appellee stood at the first sergeant’s desk at parade rest, appellee was not free to go,
 and appellee requested counsel.
   

However, these facts cannot support a necessary conclusion of law that appellee’s statement was involuntary in the sense that it was the product of coercion, unlawful influence or inducement, which is the prerequisite to precluding use of admissions in impeachment of an accused, notwithstanding failure to advise of Article 31, UCMJ or rights to counsel.  Mil. R. Evid. 304(b).  United States v. Swift, 53 M.J. 439, 450 (C.A.A.F. 2000) (explaining the impeachment exception to the rule).  

A finding appellee’s statement was the product of coercion is compellingly refuted in the record by appellee’s own testimony.  In response to questions from his counsel, appellee provided the following descriptions.

Q:  When you first came in and sat down, do you remember where he started off at?

A:  Actually, sir, the mood really lightened when I first came in.  I came in and went to parade rest, you know, head and eyes straight forward, sir.  I thought I was in for a chewing.  Actually he told me to sit down so at that point I sat down, sir and that was pretty much it. 

Elsewhere in his testimony, appellee elaborated on the circumstances of the questioning and his perception of it.  

Q:  [Defense Counsel]: Did you get worried at some point during this conversation that he said to you—I mean did you ask if you could get an attorney at some point?  

A:  No sir.  I was very comfortable.
Based on this, any implicit finding of fact that appellee’s statement was coerced is unsupported by the record and clearly erroneous.  Consequently, failure to apply the impeachment exception of Mil. R. Evid. 304(b) is legal error.
Impartiality of Military Judge

While not raised by the parties, there is a final matter which we believe merits comment.  That is, having received notice of the government’s intent to appeal, it is patent the military judge was attempting to discourage the government from pursuing that appeal, and that ultimately he would not consider evidence he determined should be suppressed, even if the government prevailed.  

We are dismayed by the following military judge’s record comments:  “I do not expect to get overturned on this issue” and 
if this case does come, you know, back three or four months from now I will be the military judge in the case   . . . that is going to hear the facts in the future including the [first sergeant]’s testimony if they believe the statements should be admissible.  But if you want to appeal you are welcome to.  Is that your final decision, Government?  I just want to make sure.

These gratuitous comments certainly call into question at least the perception of the fairness and impartiality of the military judge with regard to the parties, here specifically the government.  It is well settled in military law that the judge is more than a mere referee.  He is “the presiding authority in a court-martial and is responsible for ensuring that a fair trial is conducted.”  United States v. Quintanilla, 56 M.J. 37, 41 (C.A.A.F. 2001) (citing UCMJ art. 26; R.C.M. 801(a) and discussion).  Rule for Courts-Martial 902(a) requires that “a military judge shall disqualify himself or herself in any proceeding in which that military judge’s impartiality might reasonably be questioned.”  R.C.M. 902(a) (emphasis added).  The test is objective, not subjective.  While a judge should not recuse himself unnecessarily, military judges should “broadly construe” possible reasons for disqualification.  Id.; R.C.M. 902(d)(1) discussion.  In Liljeberg v. Health Services Acquisition Corp., the Supreme Court considered the issue of a judge’s disqualification under the federal statute similar to R.C.M. 902.  486 U.S. 847, 864 (1988).  That opinion requires evaluation of the risk of injustice to the parties, the risk that the denial of relief will produce injustice in other cases, and the risk of undermining public confidence in the judicial process.  Id.  

Having considered these rules and standards, we are not convinced that the military judge of necessity is disqualified or must recuse himself.  We do, however, find his comments suggest he prejudged the government’s evidence, and intimated the futility of appealing his decision in light of his anticipated role as ultimate fact finder.  We find his comments intemperate, injudicious, and inconsistent with the impartial role he is to play in the court-martial, creating at least the perception of unfairness to the parties, potentially undermining public confidence in his judicial role.  

CONCLUSION
We have carefully reviewed the record in the court-martial proceedings and the briefs filed by the government and the appellee.  Based on the testimony and evidence provided in this case, we find the military judge abused his discretion in suppressing appellee’s admission to 1SG Willis regarding the reason he was not married.  We find the outlined facts above made by the judge to be clearly erroneous and unsupported by the record.  Further, we find the military judge failed to apply the applicable law to determine whether Article 31, UCMJ rights are required.  Based on that, applying the law de novo, we find 1SG Willis was not required to provide appellee with his Article 31, UCMJ rights before inquiring about appellee’s marital* status.  Accordingly, we vacate the military judge’s ruling suppressing appellee’s statement identified in the motion raised by appellee.   
The appeal of the United States is GRANTED.  The formal stay of proceedings in accordance with R.C.M. 908(c)(4), granted on 19 May 2010, is lifted.  The record will be returned to the military judge for action not inconsistent with this opinion.

Judge HOFFMAN concurs.

Judge GIFFORD concurs in the result.*






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
* Corrected
� It would appear from his ruling excluding appellee’s statement the military judge erroneously equates custody with coercion for purposes of Mil. R. Evid. 304(b).  Such a conclusion is clearly inconsistent with the standard established in Innis, 446 U.S. at 100.  In response to trial counsel’s argument that appellent’s statement was voluntary and not the product of coercion, the military judge gave the following response:  





Let me tell you a story, Government.  Obviously, I am not going to consider this in my ruling.  I tried a machine gun case in Federal District Court two tours ago with the Federal District Judge for a lieutenant who smuggled a machine gun . . . back from Iraq.  The Federal District Judge in the suppression motion, which I opposed, said “Well, how would you expect any Soldier in front of a person in position of authority in the military just to walk away when they are expected to stay there because that person outranks them?”  And he suppressed the statements under the Fifth Amendment.  And I thought about that.  I thought that was very interesting that Soldiers, obviously, don’t really have an opportunity to just walk away when they are in front of their commander or first sergeant. . . .  And, obviously, I am not going to consider that in this case.  This is a separate case.  But what do you think about that, that a Soldier, especially a private, can’t just walk away from somebody from their chain of command 





(continued . . .)





when you are in the military?  You are expected to stay there and talk to that person.  





� Ironically, while the military judge specifically found appellee to be credible, appellee testified he did not ask for a lawyer.  Therefore, notwithstanding his general finding the first sergeant was not credible, the military judge must have 


based his finding appellee requested counsel on the first sergeant’s testimony that he repeatedly told appellee to “save it for the lawyers” when appellee tried to discuss his offense with the first sergeant, ultimately prompting appellee to ask, “Do I need a lawyer?”   
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