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MEMORANDUM OPINION
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BOOTH, Judge: 

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of willfully disobeying a superior commissioned officer (two specifications), larceny (two specifications), forgery (two specifications), and unlawful entry (two specifications), in violation of Articles 90, 121, 123, and 134, Uniform Code of Military Justice, 10 USC §§ 890, 921, 923, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine months, total forfeitures, and reduction to Private E1.  The convening authority approved the adjudged sentence.  The case is before the court for review pursuant to Article 66, UCMJ.


Appellant assigns three errors, all of which merit discussion and one of which merits relief.  Appellant alleges, the government concedes, and we agree that appellant was improperly convicted of larceny of property of a value greater than $500.00 because the blank checks appellant stole did not possess a high enough value at the time of the theft to raise the aggregate value above $500.  We will grant the appropriate relief in our decretal paragraph.

Appellant also complains that he is the victim of an unreasonable multiplication of charges because the government charged him with violating both parts of a two-part, written order he received from his company commander.  We disagree.  The order in question required appellant to remain on post and to refrain from wearing civilian clothes; the specifications of Additional Charge I document his violation of both parts of that order on 18 October 2003 when he donned civilian apparel and left his installation to venture to the MegaDrome nightclub in Schweinfurt, Germany.  The order forbade appellant’s wearing of civilian clothing and leaving the installation; appellant could have violated each provision without violating the other.  Appellant’s donning civilian clothes constituted one criminal act; his going to the nightclub constituted another that was completely separate and distinct from the first.  Analyzing the specific facts of this case and employing the five factors in United States v. Quiroz, 55 M.J. 335 (C.A.A.F. 2001), we find that these violations do not constitute an unreasonable multiplication of charges.

Finally, appellant complains that his convictions for violating a lawful order run afoul of the ultimate offense doctrine because the order was nothing more than a requirement not to break restriction.  We disagree.  Appellant specifically agreed at trial that his commander issued him the order in order to forestall future misconduct on appellant’s part.  Given that reason for the order, appellant’s destination when he violated the order (a nightclub), and the fact appellant used the money he stole from other soldiers in his barracks to buy alcohol, we conclude that the well-founded purpose for the order was the preservation of good order and discipline in the unit, and not merely the exacerbation of appellant’s potential, criminal liability.  The ultimate offense doctrine, therefore, does not apply.  See United States v. Traxler, 39 M.J. 476, 479 (C.M.A. 1994) (relying, in part, on purpose behind an order in concluding ultimate offense doctrine did not bar conviction for willful disobedience under Article 90, UCMJ).

The court affirms only so much of Specification 1 of Charge I as finds that appellant did, at or near Schweinfurt, Germany, between on or about 14 March 2003 and 18 March 2003, steal a DVD player, a CD titled Ja Rule, a blanket, a check, and cash, of some value, the property of Private K.M.W., Private E.W.B., and Community Bank, Schweinfurt, Germany.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the errors noted, and the entire record, the court affirms the sentence.


Senior Judge MAHER and Judge SULLIVAN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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