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MEMORANDUM OPINION

-----------------------------------------
HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty, breaking restriction, and communication of a threat, in violation of Articles 86 and 134, Uniform Code of Military Justice, 10 U.S.C §§ 886 and 934 [hereinafter UCMJ].  Contrary to his pleas, appellant was found guilty of attempted unlawful entry, disobeying a superior commissioned officer (six specifications), and unlawful entry, in violation of Articles 80, 90, and 134, UCMJ.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  While the action and promulgating order failed to reflect that appellant received fifty-six days of pretrial confinement credit, we find on the basis of a sentence computation worksheet provided by government appellate counsel that appellant received fifty-six days’ confinement credit at the confinement facility.*

In this Article 66, UCMJ, appeal, appellate defense counsel asserts four assignments of error, and appellant raises several issues for our consideration pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Appellant’s allegation of illegal post-trial punishment warrants discussion and relief.  We find appellant’s remaining assignments of error and Grostefon assertions to be without merit.

In an affidavit dated 5 July 2000, appellant asserts that he suffered cruel and unusual punishment at the hands of guards at the U.S. Army Confinement Facility, Europe (USACFE), who repeatedly physically abused and verbally harassed appellant, in violation of the Eighth Amendment to the United States Constitution [hereinafter Eighth Amendment] and Article 55, UCMJ.  Appellant also alleges that in April 2000, Specialist (SPC) K, a Fort Knox Regional Confinement Facility (RCF) mail clerk, improperly opened and read a letter from appellant’s civilian attorney.  When appellant filed a complaint against SPC K, Master Sergeant (MSG) M, the Chief of the RCF Security Branch, made oral comments to appellant suggesting retaliation.  The government concedes, and we find, that appellant is entitled to relief for post-trial violations of the Eighth Amendment and Article 55, UCMJ, at the USACFE.  We decline to grant relief for appellant’s alleged mistreatment at the Fort Knox RCF because these allegations, even if true, do not warrant sentence relief.  See United States v. White, 54 M.J. 469 (2001); United States v. Sanchez, 53 M.J. 393 (2000).

Appellant’s allegation of abuse at the USACFE is similar to others made in a recent series of cases.  Appellant asserts that he entered the USACFE on or about 31 December 1998 and remained there until 10 February 2000, when he was transferred to the Fort Knox RCF.  Sergeant (SGT) D, a guard at the USACFE, victimized appellant on “40 to 50” occasions and abused inmates, including appellant, “by overzealously pulling, tugging and slapping [their] arms and other body parts” during frisk searches.  Sergeant D grabbed appellant’s trousers and pulled them up to his genital area, giving appellant “wedg[i]es” which caused “pain and humiliation.”  Appellant also alleges that another USACFE guard and SGT D made verbally inappropriate, sexual comments to him, and forced him to clean another inmate’s bloody cell after the inmate attempted suicide.

Appellant submitted supporting affidavits from other inmates at the USACFE who also alleged abuse by three guards, however, these affidavits did not specifically name appellant as a victim of the guards’ abuse.  Appellant has not provided any evidence that he complained to USACFE authorities about the incidents.  The government concedes that appellant suffered cruel and unusual punishment by USACFE guards, citing United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000).  We accept the government’s concession regarding SGT D’s physical assaults upon appellant.  Assuming the guards made the inappropriate sexual remarks as described in appellant’s affidavit, we nevertheless decline to grant sentence relief for this verbal abuse.  See Sanchez, 53 M.J. at 395-96.  Noting our decisions granting relief to several other USACFE inmates, we apply the factors set forth in Kinsch, 54 M.J. at 649, and reduce appellant’s confinement by fifteen days.

The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for forty-seven months and fifteen days, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* See Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28(a) (24 June 1996) (requiring confinement credits to be part of the convening authority’s action); see also Rule for Courts-Martial 1114(c)(1) (stating that the promulgating order shall reflect “the action of the convening authority, or a summary thereof”).
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