GILLIS – ARMY 20020324


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CURRIE, and MOORE

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant ANDREW J. GILLIS

United States Army, Appellant
ARMY 20020324

4th Infantry Division (Mechanized)

Michael B. Neveu, Military Judge

Lieutenant Colonel Flora D. Darpino, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel E. Allen Chandler, Jr., JA; Captain Mary E. Card, JA; Captain Kathy Martin, JA (on brief).
For Appellee:  Lieutenant Colonel Margaret B. Baines, JA; Major Paul R. Almanza, JA, USAR (on brief).
20 August 2003
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failing to go to his appointed place of duty (three specifications) and absence without leave, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four months, forfeiture of $737.00 pay per month for four months, and reduction to Private E1.
  The convening authority approved the adjudged sentence and credited appellant with twenty-nine days of confinement against the approved sentence to confinement.

This case is before us for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s reply thereto.  We find no merit to appellant’s assignment of error.  


Although not raised on appeal, the convening authority erred by approving a sentence in excess of that allowed by the pretrial agreement.  We will grant appropriate relief in our decretal paragraph.
BACKGROUND

Appellant submitted an offer to plead guilty.  The offer included that “the Convening Authority will disapprove[] [a]ny confinement in excess of 120 days; . . . any other lawful punishments can be approved.”  The convening authority accepted appellant’s offer.  

Appellant successfully pled guilty in accordance with the pretrial agreement.  Afterwards, the following exchange took place:  
MJ:  [T]his court sentences you:

To be reduced to the lowest enlisted grade, the rank of Private E-1[;]

[T]o forfeit $737 a month for 4 months[;]

[T]o be confined for 4 months[;] and
[T]o [be] discharged from the Army with a bad

conduct discharge.

. . . . 
Okay, the court reporter just handed me Appellate Exhibit VI, which is the Appendix I or quantum portion of the agreement.  Let me just take one minute to read it please.

[MJ reviews AE VI.]

Okay, in the quantum portion it says the convening authority will . . . disapprove any confinement in excess of 120 days . . . and any other lawful punishment could be approved.  So, based on that, it’s my understanding that the convening authority could approve the sentence adjudged by the court.  I said 4 months.  That’s equivalent to 120 days, I believe, unless counsel has some other view of that.

Is that counsels’ understanding as well?

DC:  It is, Your Honor.
TC:  Yes, Your Honor.  
MJ:  So, do you understand that, SGT Gillis, that the convening authority could approve the maximum sentence that the court just imposed in you case, based on your plea agreement?

Do you understand that?

ACC:  Yes.


Thereafter, the staff judge advocate (SJA) prepared a post-trial recommendation (SJAR) for the convening authority’s review.  Rule for Courts-Martial [hereinafter R.C.M.] 1106.  The SJA properly advised the convening authority of the sentence limitation he was obligated to take under the pretrial agreement.  R.C.M. 1106(d)(3)(E).  The SJAR recommended that the convening authority “approve only so much of the sentence as provides for reduction to Private E1, forfeiture of $737.00 a month for four months, confinement for 120 days, and a bad conduct discharge . . . .”  The convening authority’s action, however, approved the adjudged sentence that included confinement for four months.  

ANALYSIS

We hold that the convening authority erred by approving the adjudged confinement in violation of the pretrial agreement.  See United States v. Hardwick 25 M.J. 894, 895 (A.C.M.R. 1988) (in determining a sentence to confinement, the numbers of days in the applicable months are counted); Army Reg. 633-30, Apprehensions and Confinement:  Military Sentences to Confinement, para. 14 and applicable table (28 Feb. 1989); cf. United States v. Driver, 23 U.S.C.M.A. 243, 246, 49 C.M.R. 376, 379 (1974)(the Court of Military Appeals modified the standard for an Article 10 violation from 3 months to 90 days because a 3-month period can be variable), rev’d on other grounds, United States v. Kossman, 38 M.J. 258 (C.M.A. 1993).  


Extreme care must be exercised when the trial judge, counsel, SJA, and convening authority engage in converting sentences from months to days or days to months.  In the instant case, when the convening authority approved four months confinement, he, in fact, approved 122 days of confinement.
  We will reduce the sentence to conform to the pretrial agreement.
 

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying our mandate under Article 66(c), UCMJ, to “affirm only . . . such part or amount of the sentence, as [we] find[] correct in law and fact and determine[], on the basis of the entire record, should be approved[,]” the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 120 days, forfeiture of $737.00 pay per month for four months, and reduction to Private E1.

Judge CURRIE and Judge MOORE concur:






FOR THE COURT:






MALCOLM H. SQUIRES, JR.





Clerk of Court
�  The promulgating order is incorrect.  It fails to state that the adjudged sentence included confinement for four months.  This court will issue a Notice of Court-Martial Order Correction to rectify this error.


� Appellant was convicted on 2 April 2002.  If appellant served four months, notwithstanding his pretrial confinement credit, his release date would have been 1 August 2002.  See Army Reg. 633-30, para. 14 and applicable table in conjunction with the Fort Knox Regional Correction Facility Release Date Computation Sheet.





�  Appellant suffered no prejudice in this case.  The confinement officials properly limited appellant’s confinement to 120 days.  Fort Knox Regional Correction Facility Release Date Computation Sheet.
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