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HOLDEN, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of knowingly possessing
 and receiving
 child pornography in violation of the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2252A, charged under clause 3 of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eighteen months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for twelve months, and reduction to Private E1.  The convening authority also suspended the execution of the bad-conduct discharge until 1 July 2004, at which time, unless the suspension was sooner vacated, the suspended part of the sentence would be remitted without further action.  
The case is before us for review under Article 66(c), UCMJ.  We agree with appellant’s assertion that the sections of the CPPA of which he was convicted do not have “extraterritorial application and therefore do not extend” to appellant’s conduct committed exclusively in the Republic of Korea.  See United States v. Martinelli, 62 M.J. 52, 54 (C.A.A.F. 2005).
  Therefore, we cannot affirm these findings as “crimes and offenses not capital” in violation of clause 3 of Article 134, UCMJ.  
Citing 18 U.S.C. § 7(9)(A) and (B) (2002) and Martinelli, the government asserts that appellant’s conviction for wrongful possession of child pornography (18 U.S.C. 2252A(a)(5)) can nevertheless be affirmed because “the statute to which appellant’s pornography possession conviction pertains, specifically applies in the special maritime and territorial jurisdiction of the United States” to include overseas military installations.  They maintain that “Congress redefined that jurisdiction to include overseas locations where appellant possessed child pornography” and, since  “appellant’s barracks [in Korea] is a land or a building under the control of the United States government within the special maritime and territorial jurisdiction of the United States,” the statute applies to appellant.
  
We disagree with the government’s conclusion concerning 18 U.S.C. § 7(9)(A) and (B) (2002).  That statute provides that with respect to “offenses committed by or against a national of the United States,” the term “special maritime and territorial jurisdiction of the United States” includes: 

(A) the premises of United States diplomatic, consular, military or other United States Government missions or entities in foreign States, including the buildings, parts of buildings, and land appurtenant or ancillary thereto or used for purposes of those missions or entities, irrespective of ownership; and
(B) residences in foreign States and the land appurtenant or ancillary thereto, irrespective of ownership, used for purposes of those missions or entities or used by United States personnel assigned to those missions or entities.  

The expansion of territorial jurisdiction in the statute is not helpful to the government’s case.  The statute specifically excludes members of the armed forces subject to the UCMJ from its application:  “This paragraph does not apply with respect to an offense committed by a person described in section 3261(a) of this title.”
   
This conclusion does not end our analysis, as we must now determine whether appellant’s conduct is alternatively punishable as prejudicial or discrediting misconduct in violation of clause 1 or 2 of Article 134, UCMJ.  See Martinelli, 62 M.J. at 67; United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004).  As a threshold matter, the specifications at issue do not expressly allege that appellant’s conduct is either prejudicial or discrediting to the armed forces.  The record of trial does not contain any reference to or discussion of the tendency of appellant’s conduct to discredit the armed forces.  As such, we cannot affirm the instant findings as violations of clause 2 of Article 134, UCMJ.  

However, the military judge elicited responses from appellant addressing the prejudicial nature of appellant’s conduct during the plea inquiry.  The exchange on this issue between the military judge and appellant distinguishes this case from other child pornography cases considered by our superior court where such a discussion did not take place.  See Martinelli, 62 M.J. at 65; United States v. Cendejas, 62 M.J. 334 (C.A.A.F. 2006); and United States v. O’Connor, 58 M.J. 450, 455 (C.A.A.F. 2003).  The circumstances of this case are substantially the same as those presented in Mason where our superior court concluded that the appellant’s improvident guilty plea to a violation of the CPPA could “constitutionally be subjected to criminal sanction under the uniquely military offenses embodied in clauses 1 and 2 of Article 134, [UCMJ].”  Mason, 60 M.J. at 16.  In the instant case, as in Mason, the military judge read the element of conduct prejudicial to good order and discipline to appellant when explaining the offenses.  Appellant, who was represented by
qualified and competent counsel, stated that his conduct was prejudicial and included the following narrative during the providence inquiry:
[D]uring this time frame . . . I also input the phrase “child pornography,” sir, as an Internet search term.  
. . . .

When the results of the searches were listed on my computer screen, I clicked on the files and viewed the images.  The files were video clips. . . .  
. . . .

The duration of the clips ranged in seconds to minutes, sir.
I knew that the people in the images were minors and that the images were of child pornography.  I knew that the girls were minors because they were small in stature, young looking, pre-pubescent, and had adolescent bodies, sir.  
The images contained sexually explicit conduct because the girls depicted were naked and were engaged in sexual acts including vaginal sex and oral sex, sir.  The girls depicted in the images were real, not computer generated, sir.
. . . .
My conduct was prejudicial to good order and discipline   . . . .
Had appellant stopped with that information and conclusion, he would have provided the same type of information to the court as was found legally sufficient in Mason.  Id. at 18-20.  However, appellant went further and immediately added:

[A]nd, in this case, my roommate found the images on my computer and reported the conduct.  It impacts good order and discipline when a soldier feels compelled to report another soldier’s misconduct, sir.  


Appellant’s explanation of why his conduct was prejudicial to good order and discipline provides even further justification for refraining from disturbing his guilty pleas.  While additional questions from the military judge may have been helpful in clarifying why appellant’s roommate felt moved to report his discovery of the child pornography—or whether or why appellant’s conduct also met the service discredit-ing alternative element under Article 134, UCMJ—appellant’s statements were more than mere conclusory statements in response to the military judge’s questions or perfunctory agreements with assertions made by the military judge.  Lack of further inquiry into these facts is not fatal to the providence of appellant’s guilty pleas; the inquiry here was legally sufficient.  “We look ‘at the context of the entire record to determine whether an accused is aware of the elements, either explicitly or inferentially.’”  United States v. Thornsbury, 59 M.J. 767, 769 (Army Ct. Crim. App. 2004) (quoting United States v. Redlinski, 58 M.J. 117, 119 (C.A.A.F. 2003)).  We find that there is no substantial basis in law or fact for questioning appellant’s plea.  See Mason, 60 M.J. at 19-20; United States v. Irvin, 60 M.J. 23, 26 (C.A.A.F. 2004).

Like the court in Mason, we find sufficient evidence to conclude that the knowing possession and receipt of child pornography on these facts was prejudicial to good order and discipline.  In addition to appellant’s explanation concerning the prejudicial nature of his conduct, we note that the child pornography in this case originated from sexual abuse of real child victims, that “child pornography circulating on the Internet has, by definition, been digitally uploaded or scanned into computers and has been transferred over the Internet, often in different file formats, from trafficker to trafficker”
 and, other than its use for grooming potential child victims for abuse, “[c]hild pornography stimulates the sexual appetites and encourages the activities of child molesters and pedophiles, who use it to feed their sexual fantasies.”
  Having the terminus or transfer point of such material in a barracks under the control of the United States Army in a shared living space where it could be and was, in fact, discovered by a fellow soldier residing in that space is ample evidence of its prejudicial effect.  Based on the nature of the material and circumstances of its discovery as described by appellant in his guilty plea, we find the roommate's motivation to promptly report the discovery of the material to authorities to be readily apparent and predictable under these circumstances.
  

We are satisfied that appellant’s description of the prejudicial nature of his conduct is a sufficient factual predicate to affirm the findings of guilty in this matter as violations of clause 1 of Article 134, UCMJ.  We hold that the record conspicuously reflects that appellant “‘clearly understood the nature of the prohibited conduct’ as being a violation of clause 1 . . . Article 134, apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (quoting O’Connor, 58 M.J. at 455).  Our finding that there is ample evidence to conclude that appellant’s conduct was prejudicial to good order and discipline precludes any need for us to determine whether barracks possession of child pornography with real child victims is “an act of moral turpitude . . . inherently prejudicial or service discrediting.”
  See United States v. Brisbane, 63 M.J. 106 n.11 (C.A.A.F. 2006) (emphasis added).
We will conform the findings to the evidence adduced during the plea inquiry.
Accordingly, Specification 1 of the Charge is amended as follows:
In that Specialist Todd M. Robinshaw, U.S. Army, did, at or near K-16 U.S. Army Seoul Air Base, Republic of Korea, on land and in a building used by and under the control of the United States Government, to wit:  Building S213 on the K-16 compound, between on or about 29 August 2002 and on or about 28 October 2002, knowingly possess material containing images of child pornography that had been transported in interstate or foreign commerce by computer by downloading the images from the Internet to his personal computer, viewing the images on the computer, and saving them on his hard drive, which conduct was prejudicial to the good order and discipline in the armed forces in violation of Article 134, UCMJ.

Specification 2 of the Charge is amended as follows:

In that Specialist Todd M. Robinshaw, U.S. Army, did, at or near K-16 U.S. Army Seoul Air Base, Republic of Korea, between on or about 29 August 2002 and on or about 28 October 2002, knowingly receive material that contained images of child pornography that had been transported in interstate or foreign commerce by searching for child pornography on the Internet and downloading child pornography from the Internet to his personal computer, which conduct was prejudicial to the good order and discipline in the armed forces in violation of Article 134, UCMJ.
The findings of guilty of Specification 1 and Specification 2 of The Charge, as amended, are affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.


Judge MAHER concurs.

BARTO, Senior Judge, concurring in part and dissenting in part:

I agree that the findings of guilty in this matter cannot be affirmed as violations of either clause 2 or 3 of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  However, I am not persuaded that the mere fact of one soldier complaining about another’s conduct is—without more—the direct and palpable prejudice required to establish a violation of clause 1 of Article 134, UCMJ.  See Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 60c(2)(a).  Taken to its logical conclusion, such a theory could justify criminal liability under Article 134, UCMJ, for any conduct, regardless of how innocent, that is reported to law enforcement or command authorities.  Under these facts, the military judge could have elicited from appellant the psychological effect of his conduct upon the soldier who discovered the pornography, or evidence of adverse consequences upon the mission, discipline, or efficiency of the unit directly and immediately resulting from appellant’s conduct, but he did not do so.  In the absence of this (or a similar) inquiry by the military judge, I cannot vote to affirm the findings of guilty as violations of clause 1 of Article 134, UCMJ.  See United States v. Jordan, 57 M.J. 236, 239 (C.A.A.F. 2002); United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  I would set aside the findings and sentence and authorize a rehearing. 
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Clerk of Court

� 18 U.S.C. 2252A(a)(5).





� 18 U.S.C. 2252A(a)(2).





� In Martinelli, our superior court held that the CPPA, 18 U.S.C. § 2252A (2000), does not have extraterritorial application.  Martinelli, 62 M.J. at 54.





� On the other hand, the government argues “Specification 2 of the Charge [receiving child pornography] presents a closer question because 18 U.S.C. 2252A(a)(2) does not refer to special maritime and territorial jurisdiction within its provision.”  Nonetheless, the government concludes that appellant’s conviction for receiving child pornography can be upheld under clause 1 of Article 134, UCMJ.  





� The expansion of territorial jurisdiction advanced by the government, statutorily inapplicable to members of the Armed Forces, is of even more remote relevance in this case because the government failed to allege this jurisdictional element in either specification. 





� Sexual Exploitation and Other Abuse of Children Act, Pub. L. No. 108-21, 117 Sta. 676, Title V, Subtitle A § 501(8), Findings (codified as amended at 18 U.S.C. 2251).





� S. Rep. No. 104-358, at 12-13 (1996). 





� We find the actions of the reporting roommates in the case at issue and in Mason to be laudatory and commend the training and command climates that generated such positive behavior.





� At least in guilty plea cases with real child victims, the developing body of law issued by our superior court appears to answer that question in the affirmative.
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