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MEMORANDUM OPINION

-----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent
CONN, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave terminated by apprehension (three specifications), missing movement by design, willful damage to military property, wrongful use of cocaine (three specifications), larceny (two specifications), and burglary (two specifications) in violation of Articles 86, 87, 108, 112a, 121, and 129 Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 886, 887, 908, 912a, 921, and 929. The military judge sentenced appellant to a bad-conduct discharge, confinement for two years, and reduction to the grade of Private E1.  Pursuant to a pretrial agreement, the convening authority limited confinement to nine months and otherwise approved the adjudged sentence.  This case is before us for review under Article 66, UCMJ.

We have considered the record of trial, appellant's assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government's response thereto. We find that appellant's plea of guilty to the words “on divers occasions” for the second specification of larceny (Specification 2 of Charge V) was not provident, and we therefore amend Specification 2 of Charge V by excepting the words “on divers occasions between on or about 13 December 2007 to” from the specification. 

FACTS

Appellant pled guilty to stealing about 51 DVDs of some value from a fellow soldier on divers occasions between 13 to 17 December 2007.  The stipulation of fact, however, reflects that appellant committed the larceny of the DVDs on one occasion.  Further, during his providence inquiry, appellant stated that he stole all of the DVDs on 17 December 2007 at the same time.  

LAW

We review a military judge's acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citing United States v. Gallegos, 41 M.J. 446 (C.A.A.F. 1995)).  We will not overturn a military judge's acceptance of a guilty plea unless the record of trial shows "a 'substantial basis' in law and fact for questioning [it]."  Id. (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994) and United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)).
The factual circumstances admitted by appellant do not support his plea of guilty to larceny “on divers occasions” (Specification 2 of Charge V).  Appellant’s plea to divers occasions signifying multiple offenses is, thus, improvident.  However, the providence inquiry was more than sufficient to establish that appellant stole “about 51 DVDs of some value” on one occasion on or about 17 December 2007.  The stipulation of fact echoes and reinforces the providence inquiry on this point.   

Because the military judge found appellant guilty of larceny "on divers occasions" without exception, any one of the individual acts may be affirmed by this court pursuant to our Article 66 UCMJ review.  United States v. Rodriguez, 66 M.J. 201, 203 (C.A.A.F. 2008).  While this court cannot find an appellant guilty contrary to approved findings, we can set aside any part of an approved conviction.  Id. at 204.  
We have also considered appellant’s assertion that the post-trial advice to the convening authority erroneously indicating appellant stole the 51 DVDs on “divers occasions” exaggerated his criminality, thereby impacting potential clemency.  Given the multitude of offenses appellant committed, the comparably minor offense involved in Specification 2 of Charge V, and appellant’s highly favorable pretrial agreement in light of his adjudged sentence, we find appellant fails to establish the required colorable showing of possible prejudice sufficient to merit relief for this alleged error.  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).  

CONCLUSION

The court affirms only so much of the finding of guilty of Specification 2 of Charge V as finds that appellant did at or near Schofield Barracks, Hawaii, on or about 17 December 2007, steal about 51 DVDs of some value.  The remaining findings of guilty are affirmed.
We have considered the other assignment of error and those matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Reassessing the sentence on the basis of the modified findings and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40, 43 (C.A.A.F. 2006), to include those factors identified in Judge Baker's concurring opinion in Moffeit, the sentence is affirmed.

Judge HOFFMAN and Judge GIFFORD concur.
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