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MEMORANDUM OPINION
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WALBURN, Judge:
An officer panel sitting as a general court-martial convicted appellant, contrary to his pleas, of false official statement, carnal knowledge on divers occasions, and committing indecent acts upon a female under the age of sixteen on divers occasions, in violation of Articles 107, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 807, 920, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant asserts the military judge abused his discretion by excluding expert witness testimony concerning appellant’s alleged “confusional arousal disorder.”
  We disagree and hold the military judge did not abuse his discretion.  Furthermore, assuming arguendo that error occurred, we find such error to be harmless.    
FACTS

The Sexual Misconduct

 This case involves appellant’s molesting his biological, teenaged, mentally-challenged daughter, C.L., on multiple occasions over several months.  Appellant engaged C.L. in sexual intercourse and fondled C.L.’s breasts, private areas, and kissed her in a “sexual manner.”  Much of this abuse occurred in appellant’s own bed.  C.L. was fourteen years old at the time of these offenses but possessed the mental capacity of a ten to twelve year old.
  

Testimony also established that prior to appellant’s sexual abuse of C.L., her sixteen-year-old biological brother repeatedly sexually abused her, including vaginal intercourse, anal sodomy, and forced fellatio.  Appellant’s wife admitted C.L. told her of the sexual abuse at least three times, but did “not really” believe her and simply told C.L.’s brother “If it [happened], you better stop it.”  
C.L.’s Testimony

C.L. testified appellant touched her breasts, kissed her on the lips, and touched her private parts.  She stated appellant had sex with her whenever her mother was not home.  C.L.’s sexual abuse at the hands of appellant continued for approximately seven months.  C.L. testified appellant would sleep in her bed where they would engage in sexual intercourse.  Notably, C.L. never alleged appellant had sexual intercourse with her in his bed, or when her mother was present in the room.  C.L. also testified appellant would lay on her and make her sit on him when he had sex with her.  According to C.L. the abuse would sometimes occur after appellant arrived home from work.  At other times it would be early in the morning.  
Ms. S.S.’s Testimony


Ms. S.S., one of C.L.’s teachers, testified concerning a parent/teacher conference she held in the fall of 1999 with appellant, his wife, and C.L.  In Ms. S.S.’s opinion, C.L. and appellant’s behavior was totally inappropriate.  Ms. S.S. testified she observed C.L. kissing appellant in the ear and on the cheeks while rubbing the sides of his arms up and down.  Ms. S.S. described this as “boyfriend/girlfriend type of kissing.”  Later Ms. S.S. observed C.L. straddle appellant’s leg at which time appellant held C.L. by the waist, then “he was kind of grinding her into his leg for what I thought was stimulating her.”  Ms. S.S. looked at Mrs. Livengood several times hoping she would intervene.  Mrs. Livengood never did.  Receiving no help from Mrs. Livengood, Ms. S.S. sent C.L. to a computer.  Upon concluding the conference Ms. S.S. reported this behavior to the principal.  Ms. S.S. also called the Child Protective Services and appellant’s supervisor.  On cross-examination, Ms. S.S. stated that was the only report she had ever made to Child Protective Services. 

Dr. Flores’ Testimony


Based on C.L.’s allegations she was examined by a pediatrician, Dr. Flores.  Doctor Flores testified Mrs. Livengood was absent during C.L.’s physical examination when C.L. revealed to Dr. Flores she had been abused by her brother and appellant.  Doctor Flores brought Mrs. Livengood into the room after the physical examination.  At this point, according to Dr. Flores, C.L. became agitated and upset, told her mother “I’m sorry.  I’m sorry, mom.  You told me not to tell the family secrets,” and continued to apologize to her mother during the rest of the office visit.  Doctor Flores stated C.L. was very explicit in explaining the sexual contact between herself and appellant, and could distinguish the difference between sexual intercourse and improper touching.  
Appellant’s Ever-Changing Explanations
Appellant did not testify at trial.  Appellant did, however, make three sworn statements to agents with the Fort Bliss Criminal Investigative Division (CID).  All three statements were properly admitted at trial without defense objection.
Appellant rendered his first sworn statement to Special Agent McEdwards at 0510 hours on 27 February 2002.  He initially denied ever inappropriately touching C.L., having sexual intercourse with her, or kissing her on the lips.  He did admit to washing C.L.’s back while she was nude in the bathtub.  Appellant stated he was aware his son had engaged in sexual intercourse with C.L. 
During this interview appellant hit the softballs his wife had tossed to him in her statement to CID:  

Q.  Your wife stated earlier today that you and [C.L.] where (sic) lying in bed together.  While you were sleeping you reached over and fondled [C.L.] in her vaginal area.  Your wife stated that you thought [C.L.] was your wife when you reached over [and] fondled her.  Is that true? 

A.  Yes it is.

Q.  What was [C.L.’s] reaction during the incident?

A.  Acceptance, because [C.L.] would roll towards me.  Other times C.L. would grab my hand and rub it.

Q.  Has [C.L.] ever taken your hand and placed it in her vaginal area?

A.  Yes.

Q.  Did you and your wife ever discuss the incidents of you fondling [C.L.]?

A.  Yes we did.  We told [C.L.] not to come into the bedroom when I’m asleep.  She was given specific instructions not to come into the bedroom.

Q.  Did [C.L.] listen to you and your wife’s instructions not to come into the bedroom while I (sic) was sleeping?

A.  No.  Then again when does [C.L.] listen.  She listens only when she wants something.

Q.  How many times did you fondle [C.L.’s] vaginal area while you and [C.L.] where (sic) lying in bed together?

A.  4 or 5 times.

Q.  Who told you this?

A.  My wife.  
Not satisfied with appellant’s answers during his initial interview, CID Special Agent Graves conducted a second interview of Appellant later that day at 1722 hours on 27 February.  Appellant admitted he had sexual intercourse with C.L. twice.  According to appellant the first incident occurred sometime in 2001, when he arrived home from work, laid down to take a nap, and awakened when he realized (he thought) his wife was having sex with him.  Appellant stated:

my penis was inside of her.  I later realize (sic) it was my daughter when I open (sic) my eyes, saw that my eyes were open and got up off of me.  My daughter then left the room.  I did not ejackulate (sic) in my daughter.  I masterbated (sic) after she left the room to relieve the sexual tension.
Appellant further stated “there was one other occasion when I believe I had sex with [C.L.] but the details are not quite clear due to the fact that I was half asleep.”  He denied having any other sexual contact with C.L.

Appellant, apparently not satisfied with his two previous explanations, called Special Agent Graves the next morning and asked to make a third statement.  On 28 February 2002 at 1122 hours appellant gave his “vision from God” sworn statement.  In his own handwriting appellant wrote:  

Conserning (sic) the previous two statements that I gave on 27 Feb 02, I want [to] correct the following items.  Conserning (sic) the faces of the person I was having sex with this was my wife.  This vision came to me in a dream from God on the evening of the (sic) 27 Feb 02.  I prayed before going to bed at 0230 in the morning.  This dream came to me and the dream was extremely clear as if [it] was happening right then I could see the body mounting me and even feel the body weight of the person on me which was my wife both incidents were revealed that they were both my wife.  Conserning (sic) the touching of my daughters (sic) private parts described in the first statement 27 Feb 02; the only time I felt of my daughters (sic) vigina (sic) was I reached over thinking to have sex with my wife and I felt clothing.  This occured (sic) approximately 4 or 5 times.  I rubbed on her approximately 2 min. before I realized that it was my daughter.  The last incident occured (sic) in Jan 02.  The first incident occured (sic) the first part of 2001. 

Appellant’s narrative is followed with questions and answers:
Q.  Why did you tell me on 27 Feb 02, in your previous statement that you were having sex with your daughter and not your wife?

A.  Because it was the first face I saw in my mind.

Q.  Why did you tell Agent Gillespie on 27 Feb 02 in your 1st statement that you fondled your daughters vigina (sic) with no clothing to cover her?

A.  Because of a vision I received from God that the person with clothing was my daughter and the person without clothing was my wife.
. . . .
Q.  Why did you come to this office today?

A.  I came over here on my own free will due to a vision I received at 0230 [hours] 28 Feb 02.
Mrs. Livengood’s Ever-Changing Explanations    

    
Mrs. Livengood recited facts in a chameleon-like manner during direct examination regarding the abuse of C.L.  The first part of her testimony attempted to show appellant was never at home alone with C.L.  Mrs. Livengood then stated she never witnessed appellant engage in any of the sexual acts reflected in the charged offenses.  This directly conflicted appellant’s second and third sworn statements.  She also testified she and appellant had sexual intercourse while he was asleep and that afterwards he would not remember the sexual encounter.  She also stated “appellant is very groggy upon awakening.”

Although appellant allegedly had a habit of unknowingly engaging in sexual intercourse while asleep, and being extremely groggy upon awakening, according to Mrs. Livengood he also had an extreme aversion to adult diapers.  The following colloquy between Mrs. Livengood and appellant’s defense counsel ensued:
Q.  Okay. Now getting--changing the subject to your daughter, [C.L.], can you describe her physical appearance during 2001 as opposed to her appearance as she is today?

A.  We were about the same height, the same build. She had an incontinency problem at the time where she wore adult diapers.

Q.  Now returning to your husband’s habits while sleeping.  What, if anything, would he do to make sure that it was you with him in bed instead of someone else, save [C.L.]?

A.  He would reach for a pelvic area and if he –– 

Q.  Why would this be important?

A.  Because she wore––as I said, she wore incontinency diapers when she was at home and that’s how he would tell the difference and if he felt and found the diaper, he would immediately wake up and kick her out of the bed if she was in bed with him.

Q.  And this would happen in your bed?

A.  Yes.

Q.  Yours and his bed?

A.  Yes.

Mrs. Livengood, in another apparent contradiction to appellant’s sworn statements, then declared that C.L. never slept with appellant in their bed:
Q.  Okay. Have you ever seen your daughter in bed with your husband?

A.  Not really.

. . . .
Q.  When you say, “Not really,” was she watching TV?

A.  Yes, she was.

Q.  On the bed?

A.  Yes.

Q.  With your husband, but not sleeping with him?

A.  No.

Q.  Okay.  When you found your daughter on your bed with your husband, what if anything did you do about it?

A.  We told her to get off.  There is a chair by the bed that she can sit in and we preferred that she do that or on the floor in front of the bed by the TV. 


Mrs. Livengood concluded her direct testimony by opining C.L. was untruthful and that C.L. did not know the difference between her brother’s sexual assaults and the alleged assaults by appellant.  Mrs. Livengood admitted she knew C.L.’s brother had “sexually abused [C.L.] and had intercourse as well.”

On cross-examination, Mrs. Livengood conceded C.L. had been truthful in describing the abuse inflicted by her brother because her brother had admitted to the abuse.  She also stated that appellant, prior to these charges had never sought professional help for his sleep disorder, because “he never knew about them.” 

Not surprisingly, Mrs. Livengood’s testimony generated numerous questions from panel members.  She denied witnessing C.L. kissing appellant or that C.L. had sat on his lap in an inappropriate manner during their parent-teacher conference.  Mrs. Livengood then alleged C.L. made up the allegations against appellant because he had missed her 13th birthday when he was deployed to Kuwait.
The Sleep Expert
The military judge granted appellant’s request for the assistance of a sleep expert, Dr. Boris Kaim.  Prior to trial on the merits, appellant’s defense counsel filed a “Defense Expert Witness Request” asking that Dr. Kaim be permitted to testify.  At trial, during a session pursuant to Article 39(a), UCMJ, appellant’s trial defense counsel made the following declarations to the military judge:  Dr. Kaim: (1) is “immensely qualified and a very well respected neurologist and psychiatrist who has been a specialist in the area of sleep disorders for many, many years;” (2) conducted two sleep studies on appellant; and (3) opined appellant suffered from conditions including confusional arousal.
  In support of the request, appellant’s trial defense counsel submitted a Defense Daubert Brief containing numerous attachments.
  The linchpin of appellant’s defense was simply that he was asleep while engaging in inappropriate sexual acts with C.L. 
The military judge denied the defense request to call Dr. Kaim as an expert witness.  In determining whether the proffered expert testimony was admissible, the military judge concluded:
1.  That Dr. Kaim has ample qualifications to testify in the fields of psychiatry and neurology based upon his education, background, publications, and experience as demonstrated in his curriculum vitae (CV).  However, the defense did not present any evidence as to whether or not Dr. Kaim has ever been allowed to testify in any court of law as an expert in any scientific field.  Further, the defense presented no evidence with regard to whether Dr. Kaim ever was allowed to testify regarding a diagnosis of confusional arousal, or that he was a diplomat of the American Board of Sleep Medicine or a similar specialized organization.

2.  The subject of the proffered testimony is marginally within the realm of Dr. Kaim’s qualifications, as once again reflected in his CV and the various scientific and medical publications he cites and which were provided by the defense.

3.  Dr. Kaim has an appropriate basis for the proffered testimony, as reflected in his “Sleep Medicine Evaluation” of the accused.

4.  The proffered testimony of Dr. Kaim would be relevant to the potential defenses of automatism or mistake of fact.

With regard to the reliability of the proffered sleep study evidence, the military judge held:
1.  The defense presented insufficient evidence with regard to whether or not the theories and/or techniques utilized by Dr. Kaim can be and have been tested.  It was apparent from the material submitted in support of Dr. Kaim’s diagnosis that there have been few epidemiological studies on confusional arousal.
2.  The defense presented no evidence as to the techniques used by Dr. Kaim in his evaluation of the accused, or whether such techniques were ever subjected to peer review.
3.  The defense presented no evidence as to whether there is a known or potential rate of error associated with the evaluation and diagnosis of confusional arousal, or any professional standard that can be relied upon. Without such data, it is impossible for the Court to determine whether there is a scientifically acceptable rate of error associated with the testing and diagnosis performed by Dr. Kaim in this case.
4.  The defense presented no evidence as to whether or not the diagnosis of confusional arousal enjoys widespread acceptance in the scientific community.  Although mentioned in the Diagnostic and Statistical Manual of Mental Disorders, confusional arousal is apparently a not well understood or accepted disorder.  Further, the characteristics the accused is associated with in Dr. Kaim’s evaluation are not generally consistent with the traits generally associated with the disorder in the medical literature.
The military judge properly conducted a Military Rules of Evidence [hereinafter Mil. R. Evid.]] 403 balancing test, and determined “the probative value of Dr. Kaim’s proffered expert testimony [was] substantially outweighed by the unfair prejudice associated with its unreliability.”
Addressing the relevance and necessity of Dr. Kaim’s testimony, the military judge held:

The proffer of intended testimony of Dr. Kaim falls short of establishing the relevance and necessity required to order his production.  The proffer of Dr. Kaim’s testimony by the defense does not indicate the reasoning or methodology underlying the proffered conclusions of Dr. Kaim.  It is therefore impossible to determine if the evidence is based upon valid scientific criteria, or how the reasoning or methodology used can be properly applied in this case.
LAW
Standard of Review

This Court reviews a military judge’s decision to admit or exclude expert testimony over defense objection for an abuse of discretion.  United States v. Billings, 61 M.J. 163, 166 (C.A.A.F. 2005); see also General Electric Co. v. Joiner, 522 U.S. 136, 139 (1997).  “[W]hen judicial action is taken in a discretionary matter, such action cannot be set aside by a reviewing court unless it has a definite and firm conviction that the court below committed a clear error of judgment in the conclusion it reached upon a weighing of the relevant factors.”  United States v. Houser, 36 M.J. 392, 397 (C.M.A. 1993) (internal citations omitted).  Furthermore, “the abuse of discretion standard of review recognizes that a judge has a range of choices and will not be reversed so long as the decision remains within that range.”  United States v. Gore, 60 M.J. 178, 187 (C.A.A.F. 2004) (citing United States v. Wallace, 964 F.2d 1214, 1217 n.3 (D.C. Cir. 1992)).  We review de novo whether the military judge followed Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), and as long as the military judge properly followed the appropriate legal framework, “we will not overturn the ruling unless it is ‘manifestly erroneous.’”  United States v. Griffin, 50 M.J. 278, 284 (C.A.A.F. 1999) (internal citations omitted).  This standard “applies as much to the trial court’s decisions about how to determine reliability as to its ultimate conclusion.”  Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152 (1998); United States v. Sanchez, 65 M.J. 145 (C.A.A.F. 2007).
Military Rule of Evidence 702
Admissibility of expert witness testimony is controlled by Mil. R. Evid. 702 which states: 

If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

Thus, an “expert” witness may testify if he or she is qualified and testimony in his or her area of knowledge would be helpful to the trier of fact.  As gatekeeper, the trial judge must ensure an expert’s testimony both rests on a reliable foundation and is relevant.  Kumho Tire Co., 526 U.S. at 141.  Our Court also recognizes the gatekeeping role of the military judge with respect to expert testimony offered pursuant to Mil. R. Evid. 702.  Billings, 61 M.J. at 167.

The proponent of expert testimony must demonstrate the expert’s qualifications by establishing the six factors articulated in Houser:  (1) the qualifications of the expert; (2) the subject matter of the expert testimony; (3) the basis for the expert testimony; (4) the legal relevance of the evidence; (5) the reliability of the evidence; and (6) that the probative value of the expert’s testimony outweighs the other considerations outlined in Mil. R. Evid. 403.  Houser slightly predates Daubert and Kumho Tire Co..  Houser, however, is consistent with the later cases, and our superior court continues to use the Houser factors in analyzing the admissibility of expert testimony.  See, e.g., Sanchez, 65 M.J. at 148-50; Billings, 61 M.J. at 166; United States v. Dimberio, 56 M.J. 20, 27 (C.A.A.F. 2001); Griffin, 50 M.J. at 284.  

In Daubert, the Supreme Court identified four factors a judge may use to determine the reliability of expert testimony:  (1) whether a theory or technique can be or has been tested; (2) whether the theory or technique has been subjected to peer review and publication; (3) the known or potential rate of error in using a particular scientific technique and the standards controlling the technique’s operation; and (4) whether the theory or technique has been generally accepted in the particular scientific field.  Daubert, 509 U.S. at 593-94; Sanchez, 65 M.J. at 149.


Our Court has often cited the Daubert and Houser factors as firm ground upon which a military judge may base a decision.  But while satisfying every Daubert or Houser factor is sufficient, it is not necessary.  As Daubert itself states, the test of reliability is “flexible,” and the factors do not constitute a “definitive checklist or test.”  Daubert, 509 U.S. at 593-94.  The focus is on the objective of the gatekeeping requirement, which is to ensure that the expert, “whether basing testimony upon professional studies or personal experience, employs in the courtroom the same level of intellectual rigor that characterizes the practice of an expert in the relevant field.”  Kumho Tire Co., 526 U.S. at 152.


The inquiry is “a flexible one,” Daubert, 509 U.S. at 594, and “the gatekeeping inquiry must be tied to the facts of a particular case.”  Kumho Tire Co., 526 U.S. at 150 (internal citation and quotation marks omitted).  The trial judge “must have considerable leeway in deciding in a particular case how to go about determining whether particular expert testimony is reliable.” Id. at 152.  Consequently, the trial judge has “the same kind of latitude in deciding how to test an expert’s reliability . . . as [he] enjoys when [he] decides whether that expert’s relevant testimony is reliable.”  Id.

The focus of the military judge’s inquiry into reliability is on the principles and methodology employed by the expert, without regard to the conclusions reached thereby.  Daubert, 509 U.S. at 595.  At a minimum, the military judge is required under Mil. R. Evid. 702 to determine whether the conclusion could reliably follow from the facts known to the expert and the methodology used, mindful that “conclusions and methodology are not entirely distinct from one another.  Trained experts commonly extrapolate from existing data.”  Joiner, 522 U.S. at 146.  Whether determining if there is “too great an analytical gap between the data and the opinion proffered,” id., or whether the proffered testimony falls “outside the range where experts might reasonably differ,” Kumho Tire Co., 526 U.S. at 153, the goal is to ensure that expert testimony or evidence admitted is relevant and reliable, as well as to shield the panel from junk science.  Sanchez, 65 M.J. at 149-150.

ANALYSIS
Dr. Kaim’s Testimony
Appellant first asserts the military judge incorrectly concluded there was insufficient evidence regarding the theories or techniques used by Dr. Kaim.  In support of this argument appellant cites three studies documenting twenty cases of confusional arousal trial defense counsel submitted.  Appellant argues these studies represented rigorous scientific testing which satisfied the reliability prong of Houser.  Clearly reasonable minds could disagree as to the importance of the provided studies and whether they constitute “rigorous scientific testing.”  However, we are confident the conclusion reached by the military judge in this case was not “manifestly erroneous.”  Griffin, 50 M.J. at 284 (quoting Joiner, 522 U.S. at 142).  This is especially true in light of “the considerable leeway in deciding in a particular case how to go about determining whether particular expert testimony is reliable.”  Kumho Tire Co., 526 U.S. at 152.
Appellant next argues there was ample evidence regarding the techniques and testing methodology Dr. Kaim used.  Appellant cites the above studies as well as the sleep studies Dr. Kaim conducted on appellant.  Again, reasonable minds could disagree concerning the importance of this evidence.  The military judge properly considered these facts when determining the lack of peer review and rate of error outweighed the reliability of the proffered expert testimony.  This was again a function of his role as gatekeeper.  We find the determination that there was “too great an analytical gap between the data and the opinion proffered,” was not clearly erroneous.  Kumho Tire Co., 526 U.S. at 153.  The military judge properly shielded the panel from junk science.  Sanchez, 65 M.J. at 149-150.
Finally, the military judge conducted the balancing test required by Mil. R. Evid. 403 and concluded the probative value of Dr. Kaim’s proffered expert testimony was substantially outweighed by the unfair prejudice associated with its unreliability.  This conclusion is supported by the record and is not manifestly unreasonable.
We find the judge properly conducted his gatekeeper function.  The military judge correctly analyzed the requested expert testimony using the Daubert and Houser factors.  He found the defense had carried their burden on the first four Houser factors but under Daubert had failed to show the reliability of Dr. Kaim’s testing methods and that confusional arousal was widely accepted in the scientific community.  The military judge also concluded the probative value of Dr. Kaim’s proffered testimony was substantially outweighed by the unfair prejudice associated with its unreliability.  His conclusions are reasonable and supported by the evidence.  We hold the military judge did not abuse his discretion and his denial of Dr. Kaim’s testimony was not “manifestly erroneous.” 
Prejudice
Assuming arguendo the military judge committed error by excluding the proffered defense expert evidence, in light of the entire record of trial, we find such error harmless beyond a reasonable doubt.  See United States v. Wilson, 20 M.J. 31, 32 (C.M.A. 1985) (harmless beyond a reasonable doubt standard applied in abundance of caution); United States v. Garcia, 44 M.J. 27, 28 (C.A.A.F. 1996).  Although we do not find such error, if committed, was Constitutional in nature, nevertheless, in an abundance of caution, we will apply the higher standard.
  Appellant was not prejudiced because the government’s case against appellant was strong and conclusive, the defense’s theory of the case was feeble and implausible, the proferred testimony was unreliable, and appellant nonetheless had an opportunity to present his theory to the panel.  See United States v. Weeks, 20 M.J. 25 (C.M.A. 1985); United States v. Garcia, 44 M.J. 27, 30 (C.A.A.F. 1996).


Appellant’s theory of the case was fanciful.  Even without expert testimony to bolster his “sex while asleep defense,” several important factors undercut his purported defense.  

The government’s case rested heavily on C.L.’s testimony.  Her recitation of the facts was convincing, and her testimony concerning the abuse was explicit, consistent, and bolstered by the testimony of several unbiased witnesses.  Her credibility was further bolstered by her mother’s confirmation of C.L.’s truthfulness about her brother’s acts of sexual abuse.


C.L.’s testimony did not limit appellant’s sexual misconduct to times when he could have been asleep.  She testified the sexual abuse sometimes occurred after appellant returned from work and appellant sometimes made her sit on his lap during intercourse.  Based on her testimony alone no amount of expert testimony concerning appellant’s ability to have sex while asleep would have swayed the fact finder.


Dr. Kaim primarily relied on information Mrs. Livengood provided.  Her inconsistent testimony further weakened the reliability of Dr. Kaim’s expert opinion.  According to Mrs. Livengood appellant could roll over, perform the acts necessary to complete sexual intercourse with C.L., and return to his previous position in bed all while remaining asleep.  However, even though she testified appellant “was a sound sleeper and when he awakes he’s very groggy,” Mrs. Livengood claimed that if appellant rolled over and touched C.L.’s adult diaper he would immediately wake up and “kick [C.L.] out of bed.”
 
Mrs. Livengood was a weak witness.  Her testimony was self-serving and inconsistent in important respects with C.L.’s.  Her veracity was undercut by the circumstances of the abuse and other witnesses.  For example, Ms. S.S., an unbiased third party, described a clearly inappropriate public interaction between C.L. and appellant.  Mrs. Livengood denied any knowledge of this incident.  Appellant’s actions with C.L. in the presence of Ms. S.S. was strong evidence that appellant had an ongoing and conscious inappropriate sexual relationship with C.L.  Additionally, Mrs. Livengood’s testimony was inconsistent with appellant’s second and third statements to CID.  Mrs. Livengood also tried to convince the trier of fact appellant was never alone with C.L. between June and October of 2001.  Mrs. Livengood’s “under reaction” to her admitted knowledge of C.L.’s abuse at the hands of her brother leads to the logical conclusion that she likewise turned a blind eye to appellant’s abusive behavior towards C.L. 

Appellant’s sleep defense had another weakness:  it was an all or nothing defense.  To be successful, the panel would have to believe that each and every time appellant abused C.L. he was asleep.  Mrs. Livengood did not claim she and appellant frequently had sex while he was asleep.  In fact, appellant apparently performed his sexual acts of prowess while asleep only a few times during their marriage.  Mrs. Livengood also denied that appellant ever slept in C.L.’s room, giving him no opportunity to sexually abuse C.L.

Appellant’s three statements to CID provided the government with the final evidence necessary to secure a conviction.  He initially claimed he did not remember any sexual contact with C.L.  In fact, he intimated that C.L. was the “aggressor” because she would sometimes “roll towards him and place his hand on her vaginal area.”  In his second statement, he admitted having sexual relations with C.L. but again stated he had no real memory of the actual acts of intercourse.  He also indicated C.L. had initiated this encounter by getting on top of him while he napped.  He then lost all credibility with his “vision from God statement.”  
In our opinion, no amount of expert testimony would have convinced the panel appellant was abusing his daughter while in an unconscious state of “confusional arousal.”

Lastly, the military judge mitigated any error by instructing the panel on the defenses of mistake of fact and automatism.
  These instructions enabled the panel to acquit appellant upon finding his sleep defense plausible.  Therefore, appellant enjoyed a “windfall” chance at persuading the panel.  He failed.  
CONCLUSION

For the above reasons we hold the military judge did not abuse his discretion in refusing to allow Dr. Kaim to testify.  Further, even assuming error, we find such error to be harmless beyond a reasonable doubt.  The remaining assignments of error are also without merit.  

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge SCHENCK and Judge COOK concur.
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� In his Defense Expert Witness Request presented prior to trial, appellant defined “confusional arousal” as “a state in which a person, stimulated during sleep, is not awakened but becomes active, while having no control over their actions.  The accused would be able to complete sex acts in this state while having no general intent.”





� C.L. was born with frozen fine motor skills which delayed her physical development.  Additionally, when C.L. was seven years old she suffered injuries to her skull in an automobile accident.   


� Doctor Kaim diagnosed appellant with “insomnia, confusional arousal, peripheral neuropathy, sleep talking, dyskinesia and crossed dominance, history of dyslexia, and ruled out somnambulism, REM behavior disorder, sleep apnea, and glaucoma.”





� (A) Doctor Kaim’s Curriculum Vitae; (B) a section of the “Diagnostic and Statistical Manual of Mental Disorders” pertaining to sleep disorders; (C) a section of “The International Classification of Sleep Disorders, Revised;” (D) a section of the textbook “Principles and Practice of Sleep Medicine;” (E) a portion of the book “Review of Sleep Medicine;” (F) abstracts of articles entitled “Atypical Sexual Behavior During Sleep,” “Sleepsex: a Variant of Sleepwalking,” and “Sexual Behavior in Sleep, Sleepwalking and Possible REM Behavior Disorder: a Case Report;” and (G) Dr. Kaim’s sleep medicine evaluation of appellant (with source documents and references).


� It is well established that not every error in the exclusion of defense evidence constitutes Constitutional error.  See United States v. Cruz-Jiminez, 977 F.2d 95, 100 (3d Cir. 1992); Rosario v. Kuhlman, 839 F.2d 918, 924 (2d Cir. 1988); Flanders v. Meachum, 824 F. Supp. 290, 299 n.8 (D. Conn. 1993), rev'd on other grounds, 13 F.3d 600 (2d Cir. 1994).  To establish Constitutional error, exclusion of material or vital defense evidence must usually be shown.  See Taylor v. Illinois, 484 U.S. 400, 409 (1988); United States v. Valenzuela-Bernal, 458 U.S. 858, 868-69 (1982); United States v. Robaina, 39 F.3d 858, 862 (8th Cir. 1994); Garcia, 44 M.J. at 31.


�  A state of automatism renders a person who is capable of action “not conscious of what he is doing[, which is] equated with unconsciousness [or] involuntary action


[, and] implies that there must be some attendant disturbance of conscious awareness.” United States v. Axelson, 65 M.J. 501, 515, 520 (Army Ct. Crim. App. 2007) (internal citations omitted) (holding military judge not required to sua sponte instruct on automatism as that defense is not listed in Rule for Courts-Martial 916 or recognized by military law).�
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