SCOTT- ARMY 9601465


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, TRANT, and CARTER

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class ANTHONY D. SCOTT

United States Army, Appellant

ARMY 9601465

United States Army Combined Arms Support Command

and Fort Lee (trial and new action)

L. K. Webster (arraignment) and P. Johnston (trial); Military Judges

For Appellant:  Captain Angelines McCaffrey, JA.

For Appellee:  No response filed.

12 June 1998

---------------------------------------------------------------------

MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of unauthorized absence terminated by apprehension, wrongful sale of military property, wrongful use of marijuana, and receiving stolen property, and, contrary to his pleas, of larceny and making a false claim in violation of Articles 86, 108, 112a, 134, 121 and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 908, 912a, 934, 921 and 932 (1988) [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.


The quantum portion of appellant’s pretrial agreement provided: 

[T]hat the convening authority:

. . . will not approve any confinement in excess of 9 months before adjusted for any pretrial confinement credit granted by the military judge, if any, and

. . . will not approve a dishonorable discharge.  If a dishonorable discharge is adjudged, the convening authority may approve a Bad Conduct Discharge, and

. . . [a]ll other lawful punishments adjudged, except a fine, may be approved.

After announcing the sentence and comparing it to the quantum portion of the pretrial agreement, the military judge explained to appellant that the “convening authority can approve the bad conduct discharge, can approve total forfeiture of all pay and allowances, can approve the reduction to E1, and must reduce the sentence to confinement to 9 months.”  Appellant specifically agreed with the military judge’s understanding of the sentence that the convening authority could approve.


In her Rule for Courts-Martial 1106 [hereinafter R.C.M.] post-trial recommendation to the convening authority, the staff judge advocate accurately stated the limitations of the pretrial agreement and further advised the convening authority that “[a]ccording to U.S. v. Warner, 25 M.J. 64 (CMA 1987), and the discussion to R.C.M. 1107(d)(2), forfeitures may not exceed two-thirds (2/3) pay per month if the accused is no longer serving in confinement.”  To effectuate these limitations, the staff judge advocate recommended that the convening authority “approve only so much of the sentence as provides for confinement for nine (9) months, reduction to Private (E1), a bad-conduct discharge, and forfeiture of all pay and allowances until 25 October 1996, and then forfeiture of $583.00 pay per month until discharge is executed.”  (Emphasis added).

In his R.C.M. 1105 and 1106 post-trial submission the defense counsel, in requesting clemency, noted that appellant “will carry the stigma of a Bad Conduct Discharge” and requested that the convening authority “disapprove the BCD issued in this case.”  In her addendum to the post-trial recommendation, the staff judge advocate adhered to her original recommendation and the convening authority accepted that recommendation by leaving “approved” intact and striking out and initialing “disapproved.”


The ACTION document signed by the convening authority, however, stated that 

[o]nly so much of the sentence as provides for forfeiture of all pay and allowances until 25 October 1996, and then forfeiture of $583.00 pay per month until the discharge is executed, confinement for nine (9) months, and reduction to Private (E-1), is approved, and except for the part of the sentence extending to a bad conduct discharge, will be executed.

The General Court-Martial Order promulgating the results of appellant’s court-martial reflects the language of the ACTION document.

Appellant’s case was submitted to this court for review on its merits with three unrelated issues raised pursuant to United States v. Grostefon, 12 M.J. 431 (CMA 1982).  In its reply to appellant’s submission, the government noted in a footnote that “the promulgating order is unclear as to approval of a bad conduct discharge as part of the sentence.  The action of the convening authority approved the recommendation of the Staff Judge Advocate, which clearly included approval of the adjudged bad conduct discharge.”

The government asserted that this administrative error was non-prejudicial.  On 11 September 1997, this court affirmed the findings and sentence in appellant’s case without opinion.

Appellant petitioned the United States Court of Appeals for the Armed Forces for review of his case and alleged, for the first time, that the convening authority did not approve a bad-conduct discharge.  Appellant requested that the court declare that the convening authority did not approve a bad-conduct discharge or alternatively, if the court determined that there was an ambiguity, send the case back to the convening authority for corrective action.  On 19 March 1998, the court held that the convening authority’s action was ambiguous, set aside the decision of this court and the convening authority’s action, and returned the case to the convening authority for clarification in accordance with R.C.M. 1107(g).  United States v. Scott, No. 98-0101/AR (C.A.A.F. Mar. 19, 1998)(order)(unpub.).

On 14 April 1998, the successor convening authority withdrew the original action and substituted therefor the following action: 

[o]nly so much of the sentence as provides for forfeiture of all pay and allowances until 25 October 1996, and then forfeiture of $583.00 pay per month until the discharge is executed, confinement for nine (9) months, reduction to Private (E-1) and a bad conduct discharge, is approved, and except for the part of the sentence extending to a bad conduct discharge, will be executed.

Appellant’s case is now before this court for further review.  Appellant has declined our invitation to file additional pleadings.  We find the convening authority’s substituted action to be patently clear and lawful.  On consideration of the entire record of trial, including consideration of the issues personally specified by the appellant, we hold the findings of guilty and the sentence are correct in law and fact and that the sentence is appropriate.  UCMJ art. 66(c).  Accordingly, the findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

1
4

