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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge found the appellant guilty, in accordance with his pleas, of dereliction of duty, wrongful use of controlled substances (morphine, Percocet, and Tylenol #3), and stealing military property (four specifications), in violation of Articles 92, 112a and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 912a and 921 (1988)[hereinafter UCMJ].
  Thereafter, a general court-martial panel composed of officer and enlisted members sentenced the appellant to a bad-conduct discharge.  The convening authority approved the adjudged sentence.


This case is before the court for automatic review pursuant to Article 66, UCMJ, 10 U.S.C. § 866.  We have considered the record of trial, the four assignments of error, the government’s reply thereto, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the oral arguments of counsel.  Although appellant’s first assignment of error alleging multiple errors in the staff judge advocate’s recommendation [hereinafter recommendation] prepared in compliance with Rule for Courts-Martial 1106 [hereinafter R.C.M.] has merit, we find that any error or combination of errors did not prejudice the appellant.  UCMJ art. 59(a).  The Grostefon submission
 and the remaining assignments of error, even if possessing some merit, do not entitle the appellant to any relief.  Accordingly, we affirm.


As alleged by the appellant, the recommendation does contain several errors.
  It misstates the appellant’s age and number of children (39 years-old with one child versus 42 years-old with no children).  It misstates the maximum sentence to confinement (45 ½ years versus 18 ½ years).  It fails to note findings by exceptions and substitutions (in Specification 4 of Charge I, the finding was that the military property stolen had a value of less than, rather than greater than, $100.00, and in Charge II, the appellant was found guilty of using morphine, Tylenol #3 and Percocet, but not Roxicet).  Finally, although the recommendation lists sixteen of the appellant’s awards and decorations, including the Bronze Star and Meritorious Service Medal, it fails to include five others (Valorous Unit Award, Kuwait Liberation Medal, Aviator and Crewman Badge, Canadian Parachute Badge, and M-16 Expert Qualification Medal).  All of these mistakes were identified and corrected in the defense R.C.M. 1105 and 1106 submissions.
 

We deplore the lack of attention and accuracy demonstrated by the staff judge advocate in the preparation of the recommendation in this case.  As we have previously stated, it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  However, not every error is prejudicial error.  The findings and sentences of courts-martial “may not be held incorrect on the ground of an error of law unless the error materially prejudices the substantial rights of the accused.”  UCMJ art. 59(a); United States v. Hallums, 26 M.J. 838 (A.C.M.R. 1988); Godfrey, 36 M.J. at 632, n.6.   

In this case, it is manifest to us that the errors in the recommendation do not “raise[ ] a fair risk of prejudice.”  United States v. Leininger, 25 M.J. 746, 749 (A.C.M.R. 1987).  Therefore, we need not invalidate the convening authority’s action.  Id.  As our superior court has held, we are “free to affirm when a defense allegation of legal error would not foreseeably have led to a favorable recommendation by the staff judge advocate or to corrective action by the convening authority.”  United States v. Hill, 27 M.J. 293, 297 (C.M.A. 1988).  When a senior noncommissioned officer has breached his fiduciary duties as a leader by stealing military property from his unit and abusing controlled drugs, and where his only punishment is a discharge, the possibility that a convening authority, acting on an accurate staff judge advocate’s recommendation, would exercise clemency is fanciful at best.

The findings of guilty and the sentence are affirmed.

Senior Judge EDWARDS and Judge GONZALES concur.  
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JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

� Other charges of making false official statements (four specifications) and wrongfully using marijuana, in violation of Articles 107 and 112a, UCMJ, were dismissed by the military judge.





� Appellant requests that we consider the matters he submitted to the convening authority pursuant to R.C.M. 1105 and 1106(f).





� An additional error in the recommendation pertaining to the dates of certain of the offenses was not identified by the appellant in his R.C.M. 1105/1106 submissions, and is, therefore, waived.  Errors in the promulgating order have been rendered moot by correction.





� The appellant disputes whether the record sufficiently establishes that his R.C.M. 1106 submission was presented to, and considered by, the convening authority.  He takes this position notwithstanding the fact that the record contains a 16 December 1996 memorandum signed by the staff judge advocate affirming that the convening authority reviewed this material.  Whether or not the convening authority ever saw the R.C.M. 1106 matters, our finding of lack of prejudicial error would be the same.
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