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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, found appellant guilty, pursuant to his pleas, of a violation of a lawful general regulation, and distribution of marijuana, use of marijuana, and possession of marijuana and psilocybin mushrooms, in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  In accordance with a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error,
 and the government’s reply thereto.  The government concedes and we find that appellant was subjected to unlawful post-trial cruel and unusual punishment and grant relief in our decretal paragraph.  While the action and promulgating order failed to reflect that appellant received seventy-six days of pretrial confinement credit, as required by Army Regulation 27-10, Legal Services:  Military Justice, paragraph 5-28 (24 June 1996),
 we find on the basis of a “Sentence Computation” worksheet provided by government appellate counsel that appellant was given seventy-seven days credit by the confinement facility for his pretrial confinement and suffered no prejudice.


Appellant was confined in the United States Army Confinement Facility Europe (USACFE) from 31 March 1999 until 7 November 1999.
  Appellant alleges that while at the USACFE, he was subjected to cruel and unusual punishment by named guards who physically assaulted him and other inmates.
  Appellant complained about the assaults to the USACFE sergeant of the guard but did not formally raise this issue to the confinement facility command while confined at the USACFE or to the convening authority in his post-trial submissions.

Appellant’s legal and factual allegations of cruel and unusual punishment in the instant case are almost identical to those presented in United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000).  The government concedes that while at the USACFE, appellant was subjected to treatment by the guards that constituted cruel and unusual punishment in violation of Article 55, UCMJ, and does not object to this court granting relief.


As in Kinsch, we find that the evidence submitted by appellant establishes that under the pretext of conducting frisk searches, USACFE guards on more than one occasion maliciously and sadistically fondled appellant’s testicles in a sexual manner and struck appellant in his testicles with the intent of wantonly and unnecessarily causing appellant physical and mental pain.  We also find that the force applied to appellant’s testicles was not de minimis.  Accordingly, we hold that the guards’ acts violated Article 55, UCMJ, and the Eighth Amendment.  See Kinsch, 54 M.J. at 648.  We will grant relief by applying a totality of the circumstances approach.  See Kinsch, 54 M.J. at 649.


We find the following matters to be relevant to our decision regarding appellant’s sentence relief:  on more than one occasion appellant’s testicles were fondled in a sexual manner by a guard; on more than one occasion appellant was intentionally struck in the testicles by two guards causing physical and mental pain, but no lasting injury; confinement facility supervisors were aware of the abusive behavior and failed to take corrective action; appellant failed to make a formal complaint at the USACFE in the belief that such effort would be fruitless; and appellant failed to seek relief in his clemency submission.  We will grant appellant one month of confinement relief.


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for eight months, forfeiture of all pay and allowances, and reduction to Private E1.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant asserts:





I





APPELLANT SUFFERED CRUEL AND UNUSUAL PUNISHMENT IN VIOLATION OF THE EIGHTH AMENDMENT AND ARTICLE 55, U.C.M.J., WHERE ONE GUARD AT THE USACFE REPEATEDLY FONDLED APPELLANT’S TESTICLES IN A SEXUAL MANNER AND TWO GUARDS HIT APPELLANT IN HIS TESTICLES DURING “PAT DOWNS,” AND WHERE SUCH CONDUCT WAS “TOTALLY WITHOUT PENOLOGICAL JUSTIFICATION.”  See Rhodes v. Chapman, 452 U.S. 337, 346 (1981).





II





THE ACTION AND PROMULGATING ORDER FAIL TO CREDIT APPELLANT WITH THE 76 DAYS HE SERVED IN PRETRIAL CONFINEMENT.  See Record at 169.





� See generally Rule for Courts-Martial 1107(f)(4)(F) (“When the military judge has directed that the accused receive credit under R.C.M. 305(k), the convening authority shall so direct in the action.”).





� United States v. Allen, 17 M.J. 126 (C.M.A. 1984).





� Appellant was placed in pretrial confinement on 31 March 1999, was convicted, and began post-trial confinement on 15 June 1999.  He served his entire sentence to confinement at the USACFE until his release on 7 November 1999.





� In support of his allegation, appellant submitted his own affidavit and affidavits from eight other soldiers confined at the USACFE during the same period of time.  The affiants allege that as they left the USACFE dining facility, one named guard repeatedly subjected them to rough “pat down” inspections which included “karate chops” to the testicles intended to cause unwarranted physical pain and mental suffering.  The affiants name two other guards who allegedly acted improperly:  one by conducting unreasonably rough frisk searches, and one by “fondling” inmates’ testicles while conducting frisk searches.  The affiants do not allege physical abuse by anyone other than the three named guards.
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