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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

Contrary to his pleas, appellant was convicted by a special court-martial composed of officer and enlisted members of a one-day unauthorized absence and disobedience of a superior commissioned officer in violation of Articles 86 and 90, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 890 (1988).  The convening authority approved the adjudged sentence to a bad-conduct discharge.

Although this case was submitted for review on its merits, we note a latent ambiguity in the detailing of the members who tried appellant’s case.  On 5 June 1996, appellant’s charges were referred to Special Court-Martial Convening Order (SPCMCO) Number 22, Headquarters, V Corps, dated 10 October 1995.  On 26 September 1996, SPCMCO Number 33 substituted a new array of court-martial members for those listed on SPCMCO Number 22, for all cases in which the court had not been assembled prior to 10 October 1996.  On 8 October 1996, SPCMCO 37 excused five members listed on SPCMCO Number 33 and replaced them with five new members for the trial of appellant, only.  On 9 October 1996, at the first session in which the members were present, the trial counsel announced that the court was convened by SPCMCO Numbers 22, 33 and 37.  Five members were listed on SPCMCO Number 37 and four members were listed on SPCMCO Number 33.  The defense successfully challenged two members from SPCMCO Number 33 and one member from SPCMCO Number 37.  The final composition of the court-martial that was assembled and tried appellant included four members from SPCMCO Number 37 and two members from SPCMCO Number 33.

The concern that we have with this sequence is that the court was assembled on 9 October 1996 with members from SPCMCO Number 33, which on its face did not become effective until the next day, 10 October 1996.  We can, however, discern from these orders that the convening authority personally selected all of the members who heard appellant’s case and that the convening authority clearly intended that the members listed on SPCMCO Number 33 as amended by SPCMCO Number 37 be detailed to appellant’s case.  In spite of the 10 October 1996 effective date set forth in SPCMCO Number 33, we find that SPCMCO Number 37 accelerated that effective date for appellant’s trial only.  The trial counsel’s announcement of the orders on the record, the absence of any objection by the defense, and the conduct of all parties to the trial are consistent with such a conclusion.  In United States v. Gebhart, 34 M.J. 189, 193 (C.M.A. 1992), our superior court held, “In the absence of any evidence to the contrary, we hold that the construction of the convening orders by the participants of this trial is controlling.” (citation omitted).  There was no interloper and no jurisdictional error.  There was at most a procedural irregularity, which we have tested for prejudice and found none.  Additionally, the defense waived any such administrative error.

The findings of guilty and sentence are affirmed.
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