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MEMORANDUM OPINION
----------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

TOZZI, Chief Judge:

A panel of officers and enlisted members* sitting as a general court-martial convicted appellant, contrary to his plea, of one specification of premeditated murder in violation of Article 118, Uniform Code of Military Justice, 10 U.S.C. § 918 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for the length of his natural life without eligibility for parole, reduction to the grade of E1, total forfeiture of all pay and allowances, and a reprimand.  The military judge credited appellant with four hundred thirty-two days credit against his term to confinement.  The convening authority approved the adjudged sentence.

Appellant raised seven assignments of error to this court, two of which merit discussion, but no relief.  In his first assignment of error, appellant claims he was denied effective assistance of counsel when his defense team called Dr. Marvin Acklin as an expert witness.  In another assignment of error, appellant claims the military judge erred in denying appellant’s challenge for cause against panel member Major M.  We disagree and affirm appellant’s findings and sentence.
BACKGROUND


Appellant brutally strangled the mother of his child in the front seat of her rented vehicle, dragged her from the vehicle, and then ran over her body several times before disposing of her body in a remote, grassy area.  Over the next few hours, appellant admitted what he had done to three separate people.

In October 2005, appellant was stationed at Wheeler Army Airfield in Hawaii.  He was married, but had previously fathered a child out of wedlock with the victim, Specialist (SPC) FL.  At the time of the offense, the child was 18-months old and living with SPC FL.  Appellant and SPC FL were in the midst of a contentious child custody and child support dispute.  Custody of the child was ultimately given to SPC FL; a decision appellant thought “family advocacy” “did not get . . . right.”  
On the evening of 7 October, appellant called SPC FL and asked her to pick him up.  He then directed her to drive to a remote location on the island of Oahu, Hawaii, known colloquially as “the end of the world.”  In that remote location, appellant violently murdered SPC FL.  He initially strangled her with his fingers around her windpipe; an act so violent the victim lost control of her bladder and bowels.  Appellant then dragged her body from the vehicle and ran over it repeatedly with her rented sport utility vehicle.  He then dragged her body to a nearby vacant field, threw paperwork from the car all over the ground, including papers with his name on them, and left her body exposed in the underbrush.  He then drove the car back just outside the post gate and called a friend, Private First Class (PFC) AW to pick him up.
When PFC AW came to retrieve appellant, she saw him standing near a sport utility vehicle and he “looked like he had just gotten into a fight . . . [b]ecause his shirt was stretched.”  While they were driving back to her apartment, appellant admitted to her that he had gotten into a fight with SPC FL.  Appellant was concerned that he smelled and asked to shower and borrow extra clothes.  After appellant showered and changed clothes at a friend’s barracks room, PFC AW drove appellant home.  As they were driving, appellant admitted to her he had strangled SPC FL and run over her body with a vehicle and described to PFC AW the condition of SPC FL’s body.  When PFC AW asked appellant if he was serious, he told her “he had never been so serious about anything in his entire life.”  After she dropped off appellant at his apartment, PFC AW reported the incident to her section sergeant.

Another witness who was sitting in the back seat when PFC AW picked up appellant and brought him back on post confirmed appellant said he had “chok[ed] the shit out of somebody and that somebody has pissed on him.”  She also further remembered appellant wanting to take a shower because he had been urinated upon and that he borrowed a pair of her sweatpants.
In the early morning hours of 8 October 2005, appellant knocked on the door of his friend and neighbor, Mr. BC
 and asked him for trash bags and a knife.  BC and appellant then got into BC’s car and went for a drive.  Appellant directed BC to drive off post and as they exited post, appellant pointed to SPC FL’s vehicle outside the gate and said, “I got her . . . [SPC FL.]”  Appellant then directed BC to drive to the location where he had left SPC FL’s body and enroute, he described in detail how he had killed SPC FL by choking and strangling her and then running over her body.  Appellant told BC he wanted to go back to “find the body” and “make sure the body was dead.”  When they arrived at the vacant field, BC testified appellant took out his cell phone to use as a light, found the body, and returned to describe in detail to BC SPC FL’s appearance.  They rode back onto post and later that morning, BC reported what he had seen and heard to the military police.
A number of witnesses testified at trial they had heard appellant make threats against SPC FL with regard to the paternity dispute.  Appellant’s threats all involved killing SPC FL and dumping her body.  He made the threatening statements to more than four separate people at different times.  He told one witness “once or twice, maybe more” that “he wished [SPC FL] were dead;” he told another, “Maybe I should kill her and dump the body so that I won’t have to pay child support;” and another, “She has to go.  The bitch is done.”  He made a number of other comments to witnesses that he could just “kill” SPC FL and that he “should kill the bitch.”  Further, on the night of SPC FL’s death, PFC AA heard appellant say to a friend, “I’m fittin’ to go kill something.”  Appellant also made threats against PFC AW because she had “talked.”  BC testified appellant told him, “She might have to go too.”  In addition, appellant threatened to kill SPC FL’s friend who had been taking care of appellant and SPC FL’s son. 
Despite the many threats appellant made against SPC FL and other people, the witnesses each testified they did not take his threats seriously and two even testified that the comments were slang and did not mean what they appeared to mean.

Voir Dire

Appellant claims the military judge erred by denying his challenge for cause against panel member Major [MAJ] M.  During individual voir dire, MAJ M stated he sat through a trial for one of his soldiers charged with committing child sexual abuse and said, “I kind of have malice toward [the soldier] because he was guilty and I think he knew in his heart he was guilty but he made his 10-year-old daughter get on the stand and [recount] what he did to her and I didn’t appreciate that very much.”  He continued, “[I]t was very evident that the [s]oldier was guilty and he was proven to be guilty.  And yes[,] you’re innocent until proven guilty, but pretty much everybody knew that the guy was guilty—I mean, for lack of a better term he was a scum bag.  And for him to put that little girl through the trauma was unacceptable.  I just don’t have any respect for a man who would put a little girl through that.”

After a number of further questions by defense counsel, MAJ M stated he would not “hold it against” appellant if he did not plead guilty because “this is a pretty serious offense . . . so I can see going through with [a court-martial] to get to the bottom of it.  For lesser offenses like I’ve got a [s]oldier that was underage drinking two weeks ago and he came into my office tap dancing, you know.  For those types of instances, you know, [it’s] like, be a man, own up to what you did, take the punishment, drive on.  But I think that’s a far separation from what we’re dealing with this court today [sic].”

On rehabilitation, MAJ M agreed with assistant trial counsel that, with regard to the previous trial, he “would be able to keep those things separate and apart from [his] deliberations in this case” and the he could “weigh all of the evidence presented in this case solely, objectively, and fairly and make a determination . . . putting those things aside.”

The military judge denied appellant’s challenge for cause against MAJ M.  

Defense Expert Testimony

During the merits portion of appellant’s court-martial, his defense counsel called Dr. Marvin Acklin to testify as expert in the fields of clinical, forensic, and assessment psychology.  Initially, Dr. Acklin testified about the interviews and assessments he conducted of appellant and indicated that appellant was “more or less normal” in terms of intelligence, cognitive abilities, and “capacity for success.”  He did find that with regard to personality testing, appellant “fak[ed] bad,” meaning he “appeared to deliberately . . . or intentionally present himself in the most negative light possible.”  Dr. Acklin testified that “faking bad” is something people do when they “perceive that there’s some gain to be perceived in a certain way, that is, as very bad.”  It is also something people “in acute crises or in a tragic or severe stress situation” do as “a cry for help.”  However, Dr. Acklin did not speculate on appellant’s specific motivation for doing so.  He further described appellant as
Introverted, somewhat passive.  [He]’s a rather unsophisticated individual, whose views of other people are limited.  His ability to understand other people’s feelings and to see people as independent of his own needs and expectations of them are rather poor—poorly developed.  He tends to be the sort of individual who’s very weak in communication and assertiveness skills.  

. . .

[H]e’s a very non-confrontational person.  He’s not able to kind of get up in somebody’s face and negotiate an issue and settle it and move on.  He’s very weak in that department.  He[] more, tends to stew or brood and withdraw.

He further testified that though there was “annoyance and resentment” and “accusations made” in the custody dispute between appellant and SPC FL, it appeared to be “an ordinary custody dispute and paternity between unmarried parents.”  And based on the circumstances, the predictive “lethality assessments” would not have predicted appellant would have murdered SPC FL. 
Dr. Acklin then testified about the characterization of SPC FL’s homicide.  According to Dr. Acklin, the manner of SPC FL’s death was more characteristic of “affective violence”—“violence that essentially occurs as a result of rage”—rather than “predatory violence.”  He also described the crime scene as a “disorganized crime scene which appears to be the result of affective violence that would not have been predicted on the basis of the facts and circumstances that led up to it.”  He later continued that “affective violence . . . is likely to occur under the influence of an extreme mental and emotional disturbance or dis-inhibition associated with alcohol or drugs where there is an explosive, spontaneous event which typically leaves a messy crime scene.”  
On cross-examination, Dr. Acklin admitted that appellant’s views of SPC FL were “quite negative and devaluing.”  In particular, appellant was particularly upset with SPC FL because she was very open about their sexual relationship and the paternity of her child.  Appellant told Dr. Acklin he “received some hazing and teasing from [his] buddies in the unit” and it became a “very public affair.”  As a result, appellant “made comments which were typically accepted by other people as offhanded or non-serious of his negative feelings about [SPC FL].”  Dr. Acklin also testified that, in response to his question to appellant about why he was conducting a mental health evaluation, appellant responded, “I murdered my baby’s mother.”  

LAW AND DISCUSSION

Challenge for Cause Against Major M


“It is settled law that a military judge should grant a challenge for cause not only where a court member demonstrates an inelastic disposition concerning an appropriate sentence for the offenses charged, but also where the presence of that member on the panel would create an objective appearance of unfairness in the eyes of the public.”  United States v. Clay, 64 M.J. 274, 276 (C.A.A.F. 2007) (citing Rule for Courts-Martial [hereinafter R.C.M.] 912(f) Discussion; United States v. Giles, 48 M.J. 60, 62-63 (C.A.A.F. 1998)).  Rule for Court-Martial 912 encompasses both actual and implied bias.  United States v. Briggs, 64 M.J. 285, 286 (C.A.A.F. 2007) (citing United States v. Strand, 59 M.J. 455, 458 (C.A.A.F. 2004).  “Further, in light of the role of the convening authority in selecting courts-martial members and the limit of one peremptory challenge per side, military judges are enjoined to be liberal in granting defense challenges for cause.”  Clay, 64 M.J. at 276 (citing United States v. Moreno, 63 M.J. 129, 134 (C.A.A.F. 2006).  We review a military judge’s denial of a challenge for cause for an abuse of discretion, but we afford more deference with regard to an actual bias determination and less with regard to implied bias.  United States v. Daulton, 45 M.J. 212, 217 (C.A.A.F. 1996).

The military judge conducted a full actual bias analysis on the record and determined MAJ M harbored no actual bias.  She found that, though MAJ M had a strong reaction in a previous abuse case with a child victim testifying against her natural father, she “[did not] find that any of [MAJ M]’s responses indicated that he would apply the same standard in this trial or that it would evoke the same response because he quickly said that he wouldn’t hold it against the accused if he were found guilty after not pleading guilty.”  She also said, “I thought that was something very convincing to me that he understood that he was not to hold the accused’s plea of not guilty against him in any way.”  We agree with the military judge’s factual findings and application of the law with respect to actual bias.

However, appellant correctly asserts the military judge failed to conduct and articulate on the record whether MAJ M had any implied bias—whether seating MAJ M on the panel would create an appearance of unfairness in the eyes of the public.  Where a military judge has addressed implied bias by applying the liberal grant mandate on the record, that military judge will accordingly be granted “more deference on review than one that does not.”  Clay, 64 M.J. at 277.  On the contrary, where there is no indication in the record the military judge “has considered the liberal grant mandate in ruling on a challenge for implied bias, we will accord that decision less deference during our review of the ruling.”  United States v. Townsend, 65 M.J. 460, 464 (C.A.A.F. 2008).

Appellant asserts MAJ M’s presence on the panel created an objective appearance of unfairness in the eyes of the public because of MAJ M’s statements and the particular facts of the case.  Appellant pled not guilty, but was found guilty and his psychiatrist testified appellant confessed to him, “I murdered my baby’s mother.”  Appellant claims he “was the type of person who ‘was guilty and knew in his heart he was guilty’ and should have pled guilty in [MAJ M]’s view.”  Appellant further claimed he “was the type of person who [MAJ M] had ‘malice’ toward and ‘did not appreciate’ because rather than choosing to ‘take it like a man’ and just plead guilty, he forced those closest to the victim [to take] the stand.”

The military judge found MAJ M’s feelings toward his soldier who had chosen to plead not guilty were specific to that case.  She stressed that MAJ M was “very careful to keep focusing back [on the fact] that . . . his views of the prior case were because it [involved] a young girl being called upon to testify against her father.”  The military judge found MAJ M’s reaction to “a young child victim testifying against her natural father in an abuse case” would be “the sort of case that invokes strong reactions [in] many people.”

While appellant claims the military judge failed to conduct an implied bias or liberal grant mandate analysis, he fails to articulate precisely how MAJ M’s statements would render his presence on the panel unfair in the eyes of the public or would result in the public perception that appellant “received something less than a court-martial of fair and impartial members.”  Townsend, 65 M.J. at 465.  MAJ M clearly indicated he would not “hold it against” appellant for pleading not guilty.  In fact, he agreed “every [s]oldier—every person in America . . . has a legal and moral right to plead not guilty” and that he was “convinced” the process of the military justice system “works.”  He further indicated his feelings that a person should “own up to what [he] did, take the punishment, drive on” were for “lesser offenses” like underage drinking.  MAJ M admitted he felt differently in very serious cases.  
We agree with the military judge that MAJ M’s frustration in the case where a young girl testified about sexual abuse from her natural father reflected feelings any neutral observer would have in that situation.  The law recognizes panel members, as members of society and as part of the “human condition,” are likely to have strongly held personal views on certain kinds of conduct.   See United States v. Elfayoumi, 66 M.J. 354, 357 (C.A.A.F. 2008).  “[T]he question is not whether they have views about certain kinds of conduct and inclinations regarding punishment, but whether they can put their views aside and judge each particular case on its own merits and the law . . . .”  Id.  Based on MAJ M’s responses and our understanding of the “human condition,” we find “a reasonable observer, considering the record as a whole, would have harbored no questions about [the panel member’s] neutrality, impartiality, and fairness” and thus find no implied bias in this case.  Townsend, 65 M.J. at 465.  The military judge did not abuse her discretion in denying appellant’s challenge for cause against MAJ M.

Ineffective Assistance of Counsel

We review claims of ineffective assistance of counsel de novo.  United States v. Davis, 60 M.J. 469, 473 (C.A.A.F. 2005).  In order to show ineffective assistance of counsel, an appellant must demonstrate that his counsel’s performance was so deficient that (1) the counsel was not functioning as counsel within the meaning of the Sixth Amendment, and (2) that her counsel’s deficient performance rendered the results of the trial unreliable or fundamentally unfair.  Strickland v. Washington, 466 U.S. 668, 687 (1984).  Appellant has not met that very high burden.  

Appellant claims he was denied effective assistance of counsel when his defense counsel called Dr. Acklin to testify on his behalf because Dr. Acklin’s testimony was “inconsistent with the defense theory that BC had actually murdered [SPC FL];” his testimony was not “relevant on the merits of the trial;” and it “amounted to an impermissible concession of appellant’s guilt by the defense.”  We disagree.  The defense theory at trial was twofold—they were careful not to concede appellant’s responsibility for the killing, but they also asked the panel to consider the alternate theory of a killing done in the heat of passion.  As stated by appellant’s trial defense counsel in an affidavit submitted to this court,

The defense strategy for defending [appellant] had two parts.  First, there would be no concession of guilt, and the defense would attempt to discredit the [g]overnment’s evidence.  Second, assuming the court-martial found that [appellant] was responsible for SPC [FL]’s death, the defense would focus on the goal of a conviction for voluntary manslaughter or unpremeditated murder. 

Defense counsel continued that after he advised appellant against testifying, appellant agreed with his recommendation. 

Dr. Acklin was the only witness who could provide the facts necessary for the defense strategy.  Without Dr. Acklin’s testimony, I had serious doubts as to whether the defense would be able to raise sufficient evidence for a panel instruction on voluntary manslaughter.

. . .

Given all of the evidence presented by the [g]overnment, I decided that any cross-examination risk associated with Dr. Acklin’s testimony was outweighed by the benefit of establishing a factual basis for a panel instruction on voluntary manslaughter and rebutting the [g]overnment’s attempt to prove premeditated murder.  I believed Dr. Acklin’s testimony cut against the [g]overnment’s theory of premeditated murder by showing that the relationship between [appellant] and SPC [FL] included aspects that might give rise to the sort of unplanned rage one would expect in a case of unpremeditated murder.

With regard to the first theory, defense was careful not to concede appellant’s guilt and effectively cross-examined witnesses who testified about appellant’s “threats” against SPC FL, portraying them as jokes or idle slang.  Further, defense counsel thoroughly cross-examined BC, exploring his romantic interest in the victim and his embarrassment at her repeated rebuffs, and questioned BC’s credibility by exploring the conflicting statements regarding whether he actually saw the victim’s body.  The defense also called a number of witnesses contradicting the timeline for the evening BC had established for himself, which impeached BC’s credibility.  In sum, the defense fully explored, as much as the evidence would allow, the possibility that BC could have been responsible for the crime.  See United States v. Walker, 66 M.J. 721, 745 (N.M. Ct. Crim. App. 2008) (“[A]lternate [defense] theories must be given their due, if supported by the evidence.”)
With regard to the alternate defense theory, defense counsel used Dr. Acklin’s testimony to contest the evidence that appellant premeditated the victim’s murder.  Aside from appellant, who elected not to testify, Dr. Acklin was the primary witness who could establish the factual basis for articulating this theory.  Dr. Acklin testified appellant did not exhibit a personality disorder that would predispose him toward violence, the custody dispute between appellant and the victim was relatively civil, appellant and the victim were still intimate on a regular basis, and the nature of the killing was more consistent with “affective violence”—violence that is “hot-headed” and “passionate” and other evidence the “killing [was] done in a state of rage”—rather than with predatory violence.  Further, defense offered Dr. Acklin’s testimony only after the government had presented other overwhelming evidence of appellant’s guilt, including his own admissions. 
Appellant raises a particular concern with his statement to Dr. Acklin that he “murdered his baby’s mother.”  However, as Dr. Acklin clarified, appellant made that statement in response to the question of why he was meeting with Dr. Acklin.  Contrary to appellant’s contention, the statement was not presented as a psychiatrist couch confession.  Appellant also claims he did not know his “statements to Dr. Acklin would be divulged.”  Yet, he does not dispute that his defense counsel “discussed the defense strategy and Dr. Acklin’s role in that strategy” or that his defense counsel advised him “Dr. Acklin would be testifying and would be subject to cross examination.”  Defense counsel carefully orchestrated in his affidavit how Dr. Acklin’s testimony would fit into his defense strategy.  “I conferred extensively with Dr. Acklin in preparation for trial, and I reviewed the notes he made during his interviews with [appellant] and was aware of their contents.”  He continued, “I had little doubt that the [g]overnment would be able to prove at trial that [appellant] was responsible for [SPC FL]’s death. . . .  Dr. Acklin was the only witness who could provide the facts necessary for the defense strategy.” 

This court will not “second-guess” on appeal strategic or tactical decisions made by a defense counsel unless there was no reasonable or plausible basis for the defense counsel’s actions.  United States v. Anderson, 55 M.J. 198, 202 (C.A.A.F. 2001) (quoting United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993)).  If trial defense counsel had a “reasonable trial strategy,” actions taken pursuant to that strategy will not be deemed ineffective.  United States v. Ingham, 42 M.J. 218, 224 (C.A.A.F. 1995).  Here, defense counsel articulated his defense theory as well as a reasonable strategy for calling Dr. Acklin.  The defense goal was to present an alternate theory to the government’s premeditated murder allegation.  Dr. Acklin provided detailed testimony about the acrimony between appellant and SPC FL with regard to the paternity dispute and custody and support determination.  Testimony at trial established that appellant was embarrassed about SPC FL’s openness about her sexual relationship with appellant and the paternity dispute between them.  He felt she was an unfit mother, levied accusations against her, including that she smoked marijuana in front of the child, and felt “family advocacy” “didn’t get [it] right” when they awarded her full custody.  No other witness besides Dr. Acklin (or appellant) could adequately describe those issues from appellant’s perspective.  Defense used Dr. Acklin’s testimony to show that the acrimony appellant felt toward SPC FL could spark the kind of “rage” that would precipitate an “affective” and unplanned murder.  Dr. Acklin’s testimony was necessary for the defense to be able to draw the voluntary manslaughter instruction for the panel, which it was able to do.
  
Even if defense counsel erred in calling Dr. Acklin as a witness, appellant was not prejudiced by the error.  Though appellant did not admit to killing SPC FL at trial, the real heart of appellant’s defense was the second prong—appellant committed the homicide, it just was not premeditated.  The evidence against appellant as the person responsible for SPC FL’s death was overwhelming.  First, appellant confessed to killing the victim to three separate people on two separate occasions on the night of the murder.  Further, he brought one of the witnesses back to the crime scene and knew exactly where, in a remote area in a vacant field, SPC FL’s body was located.  Appellant’s appearance that night was consistent with having “be[en] in a fight.”  Appellant had threatened to kill SPC FL to more than four separate people and articulated to them a clear motive to kill SPC FL.  
The government presented strong evidence that appellant premeditated SPC FL’s murder.  Appellant told PFC AW he first thought about killing SPC FL earlier on the evening of 7 October while he was at a friend’s house playing pool.  He also admitted to her that he “wore gloves” so “they’re not going to find anything.” Appellant told BC that he “had his hands covered” during the murder.  Appellant specifically took SPC FL to “the edge of the world” and told BC that he “prolonged a conversation until he got her out” to the remote location.  On the whole, Dr. Acklin’s testimony was far from the proverbial “nail in the coffin” for appellant.  In fact, his testimony was the only testimony that established appellant as “introverted and . . . passive” and “nonconfrontational” and could establish “a factual basis for a panel instruction on voluntary manslaughter and rebut[] the Government’s attempt to prove premeditated murder.”  As a result, we find appellant was not denied effective assistance of counsel.
Conclusion

On consideration of the entire record, including consideration of the issues personally specified by appellant, we hold the findings and sentence as approved by the convening authority are correct in law and fact.  Moreover, the sentence as approved by the convening authority is appropriate.  

The findings and sentence are AFFIRMED.

Judge HOFFMAN and Judge HAM concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court 

� Judge HAM took final action in this case prior to her permanent change of duty station.





* Corrected


� BC knew the victim, SPC FL, and had been romantically interested in her in the past.  Specialist FL did not reciprocate BC’s feelings and often publically teased BC about his feelings toward her.


� For example, there was testimony that “fittin’ to kill” meant getting ready to have sex, or eat food, or drink alcohol.


� The military judge instructed the panel on the elements of premeditated murder, the elements of the lesser-included offense of unpremeditated murder, voluntary manslaughter, and involuntary manslaughter.  In an Article 39(a), UCMJ, session, the military judge explained to counsel, “I gave the great benefit of the doubt to the defense on the issue of heat of passion caused by adequate provocation.  I think that is at least raised by inference, so I am giving that [instruction].”  





PAGE  
11

