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MEMORANDUM OPINION

-----------------------------------------
CASIDA, Judge:


A military judge, sitting as a general court-martial, convicted appellant, contrary to his pleas, of indecent acts with a child, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge, confinement for fifteen months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.


This case is before the court for mandatory review under Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the Government’s reply thereto.  


Appellant first avers that the military judge erred in not enforcing the Jencks Act in this trial.
  We disagree.


On 12 March 1997, appellant was told by his wife that his younger stepdaughter, Krystal D., had told her elder sister, Kathy D., that appellant had performed an indecent act on Krystal D. a year earlier.  An emotional confrontation took place at appellant’s residence in Carthage, New York, followed by Kathy D. running away.  Appellant drove to the police station in Carthage to report that Kathy D. had run away and that he was being accused of indecent acts.  Eventually, Officer Ellis of the Carthage Police Department interviewed Krystal D. and documented her allegations.  Officer Ellis then interviewed appellant, who was advised of his “Miranda” rights twice, waived those rights, and eventually signed and swore to a written confession.


At an Article 39(a), UCMJ, session, appellant’s civilian defense counsel moved to suppress the confession because Officer Ellis had destroyed his handwritten notes of the interview with appellant, in violation of New York state law.  During oral argument, counsel clarified that New York law did not apply in this Federal prosecution, but alleged that Officer Ellis had violated a similar Federal law, the Jencks Act, 18 U.S.C. § 3500.


Officer Ellis testified that he had taken handwritten notes during his interview of appellant, and that his notes were a “rough draft” of appellant’s confession.  He later stated that his rough draft was then duplicated, word-for-word, in appellant’s typewritten statement.  


At trial, the civilian defense counsel stated that she needed the handwritten notes to effectively cross-examine Officer Ellis because appellant denied having incriminated himself during the interview.  Appellant, however, did not testify on the motion to suppress, and the only evidence before the military judge in adjudicating the motion was Officer Ellis’ testimony and the typed confession.  The military judge denied the motion to suppress and entered findings of fact
 and conclusions of law.  The military judge held that (1) the Jencks Act did not apply because the handwritten notes were appellant’s statement, not Officer Ellis’, and (2) the notes were destroyed in “good faith.”

THE JENCKS ACT


The Jencks Act, in part, requires the prosecution, on motion of the defense, to provide certain pretrial statements of a testifying prosecution witness after the witness has testified on direct examination.  The Act has long been applicable in trials by courts-martial.  See United States v. Albo, 22 U.S.C.M.A. 30, 46 C.M.R. 30 (1972); United States v. March, 21 M.J. 445, 451 (C.M.A. 1986)(citing United States v. Jarrie, 5 M.J. 193 (C.M.A. 1978)).  More recently, the Act has been codified in military practice in Rule for Courts-Martial [hereinafter R.C.M.] 914.
  Rule for Courts-Martial 914 states, in part:


(a) Motion for production.  After a witness other than the accused has testified on direct examination, the military judge, on motion of a party who did not call the witness, shall order the party who called the witness to produce, for examination and use by the moving party, any statement of the witness that relates to the subject matter concerning which the witness has testified, and that is:



(1) In the case of a witness called by the trial counsel, in the possession of the United States;

(2)  . . .  .

STANDARD OF REVIEW


We apply a “clearly erroneous” standard to the military judge’s findings of fact.  See Campbell v. United States, 373 U.S. 478 (1963); United States v. Strahl, 590 F.2d 10 (1st Cir. 1978).  We review questions of law de novo. 

DISCUSSION


We note first that the document was not “in the possession of the United States” because Officer Ellis’ notes were never in the possession of any Federal authority.  At the time the notes were destroyed, this matter was being investigated by the Carthage Police Department and was unknown to military authorities.  Military authorities, therefore, were never in a position to acquire the notes, much less produce them to appellant.  We therefore hold that the notes were not within the purview of the Jencks Act or R.C.M. 914.  Cf. United States v. Polizzi, 801 F.2d 1543 (9th Cir. 1986)(documents not in the possession of the prosecutor are not in the possession of the United States); United States v. Durham, 941 F.2d 858 (9th Cir. 1991)(documents created and retained by state investigator are not in the possession of the United States).  But cf. United States v. Heath, 580 F.2d 1011 (10th Cir. 1978)(Federal prosecutor may not disclaim that documents in the possession of State officers are in the possession of the United States where State and Federal law enforcement agencies pursued a joint investigation in close cooperation); United States v. Bosier, 12 M.J. 1010, 1013 (A.C.M.R. 1982)(notes on drug transactions made by undercover informant working for an Army Criminal Investigation Command investigator are “in the possession of the United States” even though the Army investigator never saw the notes before the informant destroyed them).


In addition, we agree with the military judge’s finding that Officer Ellis’ notes were not Officer Ellis’ statement, but were actually appellant’s statement.
  Under Federal law, when an investigator prepares a summary of an interview with a suspect or accused, that summary becomes a “statement of the investigator” for Jencks Act purposes.  See United States v. Harris, 543 F.2d 1247 (9th Cir. 1976); United States v. Johnson, 525 F.2d 999 (2nd Cir. 1975).  In this case, in contrast, the notes were duplicated verbatim into appellant’s signed, sworn statement.  It was, word-for-word, the dictation of appellant’s confession.  Therefore, the Act did not apply.  Cf. United States v. Pena, 22 M.J. 281, 282-283 (C.M.A. 1986)(destruction of audio tape recordings made by witness does not violate Jencks Act when the recordings were transcribed verbatim to typed form).  

We also find that appellant suffered no prejudice from the destruction of the notes.  Officer Ellis’ uncontroverted testimony established that the handwritten notes he took were transcribed, verbatim and completely, into appellant’s written, signed statement.  Nothing in the notes would have provided additional evidence or information to aid appellant.  Therefore, we may not hold the findings or sentence incorrect.  Cf. Article 59(a), UCMJ.


In conclusion, the military judge’s findings were not clearly erroneous and his rulings were correct.  He did not abuse his discretion in denying the motion to suppress appellant’s statement.  


Next, appellant complains of a violation of the ex post facto clause and United States v. Gorski, 47 M.J. 370 (1997) as applied to his sentence.  The Government concedes that appellant’s case is within the class of cases governed by Gorski.  


Appellant’s remaining allegation of error and the matters raised by appellant pursuant to Grostefon, are without merit and warrant no discussion.  


The Gorski issue and its remedy are administrative in nature and do not affect the approved sentence.  Accordingly, the findings of guilty and the sentence are affirmed.  Collection of any forfeitures by operation of law, and any forfeitures and execution of the reduction in grade prior to the date of the convening authority’s action, are hereby declared to be illegal.  Any such forfeitures already collected from appellant, and any pay and allowances withheld because of the premature reduction in grade, will be restored.  The Gorski issue is referred to The Judge Advocate General for appropriate disposition.  According, The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulations.  There is no requirement that this matter be returned to the court.

Senior Judge MERCK and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� THE MILITARY JUDGE COMMITTED PREJUDICIAL ERROR BY REFUSING TO SUPPRESS SPC KUHLMAN’S 12 MARCH 1997 STATEMENT DUE TO THE GOVERNMENT’S VIOLATION OF THE JENCKS ACT BY FAILING TO PRODUCE OFFICER ELLIS’ HANDWRITTEN NOTES OF HIS INTERVIEW OF SPC KUHLMAN.





� The military judge found, inter alia, that Officer Ellis had properly advised appellant of his rights, which appellant waived.  Appellant then dictated his version of events, initially denying the allegations, but then incriminating himself.  Officer Ellis took handwritten notes of appellant’s story, and then transcribed them, word-for-word, onto a typewritten statement.  Appellant then read and signed the statement.  Officer Ellis immediately threw away his handwritten notes.  The military judge’s findings of fact are fully supported by the evidence of record, and we adopt them.


  


� For purposes of the issue raised in this case, 18 U.S.C. § 3500 and R.C.M. 914 are essentially identical in content.  We will use the short title, “Jencks Act,” in this opinion to refer to both 18 U.S.C. § 3500 and R.C.M. 914.


� The military judge based his finding on the only evidence presented on the defense motion to suppress, which were Officer Ellis’ testimony and the typewritten statement. 





� Because of our disposition, we will not review the military judge’s finding that the “good faith exception” applies in this case.
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