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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of larceny of an automatic teller machine (ATM) card and $1,922.50 (two specifications), in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $730.00 pay per month for six months, and reduction to Private E1.  The military judge recommended that the convening authority suspend the bad-conduct discharge.  Pursuant to the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for four months, forfeiture of $730.00 pay per month for six months, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


Although appellate defense counsel submits the case to this court on its merits, she raises in a footnote to her appellate brief that appellant’s guilty plea to so much of the larceny in Specification 2 of the Charge as pertains to the amount of the ATM processing fees is improvident.  Because appellant never took, obtained, withheld, or possessed these fees, we agree and will take corrective action on the findings in our decretal paragraph.


On the evening of 10 January 2002, appellant and several of his military friends went to a lounge in Vicenza, Italy.  While at the lounge, appellant asked to borrow money from Private First Class (PFC) Benzer in order to pay appellant’s cover charge.  Private First Class Benzer agreed, but did not have enough money for both of them.  To remedy this situation PFC Benzer gave his ATM card and pin number to appellant and told appellant to withdraw money from a nearby ATM.  Appellant used PFC Benzer’s ATM card to withdraw 150 Euro dollars from his friend’s account.  Private First Class Benzer then loaned appellant 20 Euros from the money appellant got from the ATM.  According to appellant, he discovered the next day that he still had his friend’s ATM card.  Instead of returning the card to PFC Benzer, however, appellant decided to keep the card.  Over the next several days, utilizing his friend’s ATM card, appellant made fifteen cash withdrawals totaling $1,900.00 from PFC Benzer’s account.  For each of the fifteen ATM transactions made by appellant, PFC Benzer’s bank charged his account a service or processing fee of $1.50 ($22.50).  


Appellant pleaded guilty to larceny of the ATM card and to larceny of $1,922.50.  Although appellant admitted during a providence inquiry (United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969)) and in a Stipulation of Fact (Prosecution Exhibit 1) that his actions caused $1,922.50 to be taken from PFC Benzer’s bank account, appellant never stated that he took, obtained, withheld, or ever had possession of the processing fees included in Specification 2 of the Charge.


In determining the total value of the larceny in Specification 2, the military judge incorrectly included the amount of the processing fees with the cash appellant actually received from the ATMs.  Under these facts, appellant did not steal $22.50, the amount of the fees charged to PFC Benzer’s account.  Therefore, appellant’s guilty plea to larceny of $1,922.50 is improvident.  As to the money appellant actually obtained from the ATMs ($1,900.00), his plea is provident.  United States v. Sanchez, 54 M.J. 874 (Army Ct. Crim. App. 2001); contra United States v. Lundgren, 59 M.J. 597 (N.M.Ct.Crim.App. 2003).  In the interest of judicial economy, we will recalculate the amount of the larceny and reassess the sentence.


We have reviewed the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Accordingly, this court affirms only so much of the findings of guilty of Specification 2 of the Charge as finds that appellant did, at or near Vicenza, Italy, between on or about 10 January 2002 to on or about 18 January 2002, steal cash, of a value of about $1,900.00, the property of Private First Class Joseph W. Benzer.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted and the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge HARVEY and Judge STOCKEL concur.
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