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MEMORANDUM OPINION
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BARTO, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of failure to obey a lawful order (two specifications) and negligent homicide, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, and reduction to Private E1.  The military judge ordered thirty days of sentence credit for pretrial confinement served and noncompliance with pretrial confinement procedural requirements.  Following the recommendation of his staff judge advocate, the convening authority reduced appellant’s period of confinement to twenty months, but otherwise approved the sentence as adjudged.  This case was submitted on its merits for review under Article 66(c), UCMJ.

Appellant personally asserts, inter alia, that the evidence is factually insufficient to support the findings of guilty to the two specifications alleging his failure to obey lawful orders concerning the registration and proper storage of firearms in government quarters.  We agree and will provide relief in our decretal paragraph.

FACTS


Appellant was charged with two specifications of failing to obey U.S. Army Field Artillery Center and Fort Sill Reg. 190-1 [hereinafter USAFACFS Reg. 190-1], paras. B-5b and B-7d(1) (24 Feb. 1997).  Specification 1 of Charge I alleges that appellant failed to obey paragraph B-5b by wrongfully keeping an unregistered weapon in his on-post quarters.  Specification 2 of Charge I alleges that appellant failed to obey paragraph B-7d(1) by wrongfully keeping a loaded weapon in his on-post quarters.

At trial, the military judge took judicial notice of these two regulatory provisions, without objection by defense counsel.  Paragraph B-5b provides that military personnel residing in family quarters will “register their firearm” within one duty day of either arrival at Fort Sill or coming into possession of the firearm.  Paragraph B-7d(1) provides that military personnel who possess firearms in on-post quarters shall keep the weapons “[u]nloaded and in a place separate from ammunition.”  The military judge also judicially noticed, without objection by defense counsel, the punitive provisions of USAFACFS Reg. 190-1.

Additionally, the government elicited testimony from two witnesses who explained how soldiers moving into quarters were informed of these regulatory requirements.  Sergeant (SGT) Neeves of the 40th Military Police Detachment testified that her crime prevention section was responsible for giving a standard briefing to all soldiers moving into family housing at Fort Sill, addressing these and other regulatory requirements.  The briefing was apparently part of a larger monthly session pertaining to life in family housing.  Sergeant Neeves did not have records or any recollection as to whether she or her office conducted the standard briefing on any particular occasion.  She specifically disclaimed any knowledge as to whether her section conducted a briefing one and one-half years earlier, on 2 February 2000.  Sergeant Neeves also stated that there was no registration form on file for any weapon owned by appellant.


The next government witness, Ms. Pat Ferguson, testified that she was the housing manager at Fort Sill and was responsible for overseeing the routine actions of the Family Housing Office.  She testified that all personnel moving into family quarters had to attend a “self-help” briefing, consisting of presentations by the military police, fire department, and various sections within the housing division.  Ms. Ferguson’s office maintained attendance records for these weekly briefings, and she authenticated a list of attendees for the briefing given on 2 February 2000 that included appellant’s name, “[Specialist] Bryan Britman.”  The military judge admitted this attendance record as PE 1 over defense objection.


On cross-examination, Ms. Ferguson conceded that she could not confirm whether the military police gave their presentation at the 2 February 2000 briefing.  In response to questioning by the military judge, Ms. Ferguson recalled one time during the last week of September when the military police did not give their “self-help” briefing.  With respect to the 2 February 2000 briefing, she stated, “[t]here’s no way that I could tell for sure that [the military police] were there.”

The military judge later admitted into evidence conflicting stipulations of expected testimony concerning the 2 February 2000 “self-help” briefing.  Captain (CPT) Peter Leone would have testified that he attended a “self-help” training session at Fort Sill on 2 February 2000 that included briefings by the Housing Office, Post Safety Office, and Post Fire Marshal, but did not include a briefing by military police or any other police agency.  Staff Sergeant (SSG) Patrick Malone would have been unable to recall “the exact date that he took the [mandatory post housing] class,” but he would have testified that “it is possible that [I] attended the class given on 2 February 2000.”  He also would have testified to the following:


[] That an E-6 female from the MPs [military police] gave a briefing that covered rules and regulations on post, including . . . weapon registration and rules.


[] That he especially remembers the MP’s briefing because of the ages she gave for supervising children related to the age of his child.

. . . .


[] That the MP covered rules regarding registering with the Provost Marshal; storing weapons under double lock and keeping them from children; and rules for transporting weapons on post.
Both CPT Leone and a “SGT Patrick Malone” are listed on PE 1 as attendees at the 2 February 2000 “self-help” briefing.  No other evidence was presented by either party relevant to the two regulatory offenses.

LAW
Article 92(2), UCMJ, provides that “[a]ny person subject to this chapter
who . . . having knowledge of any other lawful order issued by a member of the armed forces, which it is his duty to obey, fails to obey the order . . . shall be punished as a court-martial may direct.”  The elements of the offense are as follows:

(1) That a member of the armed forces issued a certain lawful order;

(2) That the accused had knowledge of the order;

(3) That the accused had a duty to obey the order; and

(4) That the accused failed to obey the order.

Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 16b(2).  “In order to be guilty of this offense, a person must have had actual knowledge of the order or regulation.  Knowledge of the order may be proved by circumstantial evidence.”  Id. at Part IV, para. 16c(2)(b); see also United States v. Curtin, 9 U.S.C.M.A. 427, 26 C.M.R. 207, 212 (1958) (announcing actual knowledge requirement).


The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is itself convinced of the appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J 324, 325 (C.M.A. 1987).
DISCUSSION


We are convinced beyond a reasonable doubt that the Commander, U.S. Army Field Artillery School and Fort Sill, issued lawful orders to military personnel residing in family quarters at Fort Sill that required (1) registration of any firearms within one duty day of arrival at Fort Sill or after obtaining the weapon and (2) unloaded storage of such weapons in a location separate from ammunition.  We are also convinced beyond a reasonable doubt that appellant lived in family quarters on Fort Sill, had a duty to obey these orders, and that he failed to do so.  However, we are not convinced beyond a reasonable doubt that appellant had actual knowledge of these orders.

Staff Sergeant Malone was expected to testify that the military police had briefed the “self-help” class that he may have attended on 2 February 2000 (and that appellant did, in fact, attend).  This was somewhat contradicted by CPT Leone’s expected testimony that he did not recall any police briefing on that date.  Further, neither SGT Neeves nor Ms. Ferguson could confirm that the military police had actually briefed the “self-help” class on 2 February 2000.  The lack of material evidence as to appellant’s actual knowledge of the orders in question leaves us with honest and conscientious doubt as to his guilt of violating USAFACFS Reg. 190-1.  Accordingly, we hold that the evidence is factually insufficient to support the findings of guilt as to Charge I and its Specifications.  See Turner, 25 M.J. at 325.  We will set aside those findings and reassess the sentence.
REASSESSMENT

Appellant was found guilty by a military judge of the negligent homicide of a fellow soldier.  The maximum punishment for this offense alone is a dishonorable discharge, three years of confinement, and forfeiture of all pay and allowances.  MCM, 2000, Part IV, para. 85e.  The military judge considered the two disobedience offenses to be the same offense for sentencing, thereby reducing the maximum sentence for these minor offenses
 to a bad-conduct discharge, six months of confinement, and forfeiture of all pay and allowances.  See id. at Part IV, para. 16e(2).
Evidence admitted at trial reveals that appellant and his victim had been drinking heavily at the time of the incident.  Appellant’s breath-alcohol content was 0.12 grams of alcohol per 210 liters of breath when measured approximately three hours after the shooting.  The blood-alcohol content of the victim was 0.16 grams of alcohol per 100 milliliters of blood at the time of his death.
Appellant and the victim had been playing videogames that evening when appellant suggested that they clean appellant’s two handguns, notwithstanding their consumption of alcohol.  Appellant had stored the weapons and ammunition together, even though his wife and young children shared his family quarters.  The victim died after being shot once in the chest with a jacketed hollow point hydra-shok bullet fired from a 9mm handgun owned by appellant.  Appellant denied engaging in horseplay with the handgun, but admitted to investigators that he had the weapon in his hand when it discharged.  Forensic testing indicated that the “muzzle to target” distance was less than three inches.  The victim left a wife and child.
At the time of the homicide, appellant was a power-generation equipment repairer who held the rank of private first class.  Over his six years of active service, appellant had earned an Army Achievement Medal, National Defense Service Medal, Army Service Ribbon, and Overseas Service Ribbon.  Appellant had also received nonjudicial punishment less than one year before the homicide for insubordinate conduct toward a noncommissioned officer.  As a result, he was reduced from the rank of specialist.  At the time of trial, appellant had a wife and two children.

In light of these factors and all the evidence admitted at trial, we are confident that the sentence imposed for the negligent homicide offense alone would have included at least a bad-conduct discharge, twenty-four months of confinement, and reduction to Private E1.  See United States v. Taylor, 47 M.J. 322, 325 (C.A.A.F. 1997).  “[A] sentence of that severity or less will be free of the prejudicial effects of error.”  United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986).  We will therefore affirm only so much of the sentence as we deem appropriate for appellant in light of the entire record of trial.  See id.

CONFINEMENT CREDIT

Although the convening authority was properly informed by his staff judge advocate about the thirty days of confinement credit ordered by the military judge, both the initial action and promulgating order reflect only fifteen days of credit.  Accordingly, we direct that appellant be credited with a total of thirty days of confinement credit.
  We will presume that appellant actually received thirty days of confinement credit because appellate defense counsel made no request for confinement credit.

We have reviewed the remaining matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION


The findings of guilty of Charge I and its Specifications are set aside and Charge I and its Specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, eighteen months of confinement, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored as mandated by Article          75(a), UCMJ.

Senior Judge HARVEY and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� Throughout the record appellant’s first name is indicated as “Bryanan,” including on his Post-Trial and Appellate Rights form (Appellate Exhibit IV) where appellant spelled out his name as “Britman Bryanan E.” in his own handwriting.  Appellant’s first name is shown as “Bryan” on his Enlisted Record Brief (Prosecution Exhibit (PE) 11) and on PE 1.





� Defense counsel claimed insufficient notice of PE 1, but declined the offer by the military judge for “a continuance to pursue leads as a result of that document.”





� Paragraphs B-5b and B-7d(1) of USAFACFS Reg. 190-1 are punitive.  The record of trial does not disclose why appellant was charged with violation of Article 92(2), UCMJ, which requires the additional element of actual knowledge, instead of Article 92(1), UCMJ, which has no such requirement.  See United States v. Tinker, 10 U.S.C.M.A. 292, 293, 27 C.M.R. 366, 367 (1959).





� “Ordinarily, a minor offense is an offense which the maximum sentence imposable would not include a dishonorable discharge or confinement for longer than 1 year if tried by general court-martial.”  MCM, 2000, Part V, para. 1e.





� See Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (24 June 1996) (sentence credits must be included in initial action).  This provision remains the same in the current version of Army Reg. 27-10.  
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