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MEMORANDUM OPINION
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Per Curiam:
A military judge sitting as a general court-martial convicted appellant, pursuant to her pleas, of attempted larceny (three specifications), larceny (three specifications), forgery (six specifications), and false swearing, in violation of Articles 80, 121, 123 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 921, 923, and 934 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the period of confinement to fifteen months, but otherwise approved the sentence as adjudged.  The case is before us for mandatory review pursuant to Article 66, UCMJ.  

Appellant, in her only assignment of error, asserts that the record of trial does not include appellant’s personal Rule for Court-Martial [hereinafter R.C.M.] 1105 submission or evidence that the convening authority considered appellant’s personal submission prior to taking action on appellant’s case.  Appellant, therefore, requests that we order a new recommendation and action.  For the reasons set forth below, we decline to order a new recommendation and action.
The staff judge advocate (SJA) completed her post-trial recommendation (SJAR) to the convening authority on 26 November 2002.  Appellant submitted clemency materials to the SJA on 12 March 2003.  The clemency materials included a memorandum from trial defense counsel and listed six enclosures:  letters from appellant’s mother, grandmothers, brother, aunt, and appellant.(  In his submission under R.C.M. 1105, the trial defense counsel summarized the contents of each letter to include appellant’s letter.  The SJA forwarded the clemency materials to the convening authority on 20 March 2003, as part of her addendum to the SJAR.  The addendum simply listed as an enclosure “Submissions by Defense (TAB B).”  The convening authority prior to taking action on 20 March 2003 noted in his memorandum he had considered the defense clemency submissions, the post-trial recommendation, the addendum, and the report of results of trial.  However, the memorandum of the convening authority likewise did not specifically list the defense submissions.  Appellant now asserts that because her personal R.C.M. 1105 submission is not included in the record of trial with the other defense counsel’s submission, there is insufficient evidence that the convening authority reviewed her submission and, therefore, appellant was deprived of a complete consideration of her clemency petition.   
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).
Notwithstanding the fact that appellant’s submission is not attached to the record of trial and thus we are unable to determine if the convening authority considered her submission, appellant must still make a colorable showing of possible prejudice in order for this court to grant relief.  See United States v. Wheelus, 49 M.J. 283, 288-289 (C.A.A.F. 1998).  Under the facts of this case appellant has failed to make such a showing.  
The trial defense counsel’s submission summarized the contents of appellant’s submission stating: 
Finally, PVT Habeeb submitted a letter requesting clemency.  See Enclosure 6.  In it, she acknowledges that what she did was wrong and that ‘I would not want it done to me.’  She apologizes to both PVT Glover and her unit, Echo Company 704th DSB in Ft. Hood.  She realizes ‘I let my unit down greatly.’  PVT Habeeb also acknowledges that there are consequences for her actions.  She has learned from her mistake.  She is at Naval Confinement Facility at Miramar and writes:  

I am currently spending time wisely by working in Maintenance and taking college courses and also am enrolled in a program called Crossroads that deals with teaching you ways not to steal.  I’m learning how to budget my own finances and am positive that stealing will not have to come across my path again.

The defense has not provided a copy of appellant’s letter or asserted that the summary by her trial defense counsel was inaccurate or incomplete.  Therefore, we have no reason to believe the letter contained any information outside of that provided by appellant’s trial defense counsel.

We are convinced that the convening authority considered trial defense counsel’s submission and thus considered the substance of appellant’s matters as outlined above prior to taking action.  Accordingly, we find that appellant has not made a “colorable showing of possible prejudice.”  UCMJ art. 59(a); Wheelus, 49 M.J. at 289.

The findings of guilty and the sentence are affirmed.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( All letters, except appellant’s, are attached to the memorandum of the trial defense counsel.
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