SEEM – ARMY 9801754


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and HARVEY

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 ZACHARY W. SEEM

United States Army, Appellant

ARMY 9801754

U.S. Army Field Artillery Center and Fort Sill

R. J. Hough, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Major Scott R. Morris, JA; Captain Donald P. Chisholm, JA (on brief).

For Appellee:  Major Patricia A. Ham, JA; Captain Karen J. Borgerding, JA (on brief).

26 September 2000

-----------------------------------------

MEMORANDUM OPINION
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HARVEY, Judge:

In accordance with his pleas, appellant was found guilty by a military judge sitting as a special court-martial of failure to go to his appointed place of duty (four specifications) and wrongful use of marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  Contrary to his pleas, appellant was found guilty of breaking restriction, in violation of Article 134, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, confinement for four months, and forfeiture of $600.00 pay per month for four months.  The military judge granted four days’ confinement credit for illegal pretrial punishment.  The convening authority approved the adjudged sentence and directed that appellant be credited with four days’ confinement credit towards the sentence to confinement.

This case is before the court for automatic review under Article 66, UCMJ.  Appellant asserts that the evidence is legally and factually insufficient to prove that he committed the crime of breaking restriction.  We agree with appellant’s assertion regarding factual sufficiency.  UCMJ art. 66(c).  We will take corrective action in our decretal paragraph.

FACTS

On 27 July 1998, appellant received nonjudicial punishment, including forty-five days’ extra duty and “restriction to the limits of the Brigade area, dining and medical facilities, and place of worship for 45 days,” as described on the Record of Proceedings Under Article 15, UCMJ, DA Form 2627, Block 4.  The battalion sergeant major (SGM) testified pertaining to the limits of appellant’s restriction.  The battalion SGM estimated the brigade area was an area of about four square miles, and testified that it included a gymnasium, dining facility, motor pool, several barracks, and a church.  When appellant missed extra duty at 0900 on Sunday, 30 August 1998, First Sergeant (1SG) H looked for appellant for about an hour around noon at the gymnasium, a nearby club, the dining facility, and the barracks in appellant’s battalion.  Also, 1SG H asked the charge of quarters in appellant’s battalion to inform him if they saw the appellant.  None of the four charge of quarters contacted 1SG H concerning appellant’s whereabouts.  First Sergeant H indicated that he did not check the barracks of the other battalions in the brigade area and did not enter all the barracks rooms of his own battalion.  First Sergeant H conceded that he did not observe appellant outside the limits of the restriction.  Furthermore, no evidence was presented of anyone seeing appellant outside the limits of his restriction.  First Sergeant H acknowledged that on 30 August 1998 appellant could have been at the gymnasium while he was checking the barracks or inside a barracks rooms that he did not enter.  First Sergeant H did not indicate whether anyone looked for appellant at any “places of worship.”

DISCUSSION


        The test for legal sufficiency of the evidence is whether, considering the evidence in the light most favorable to the government, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Reed, 54 M.J. 37, 41 (2000); United States v. Pabon, 42 M.J. 404, 405 (1995).


The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is convinced of appellant’s guilt beyond a reasonable doubt.  UCMJ art. 66(c); United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).


The elements of breaking restriction are:

(1)  That a certain person ordered the accused to be restricted to certain limits; (2)  That said person was authorized to order said restriction; (3)  That the accused knew of the restriction and the limits thereof; (4)  That the accused went beyond the limits of the restriction before being released therefrom by proper authority; and (5)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 102b.  We have carefully weighed the evidence of record and made allowances for not having heard or seen the witnesses.  The evidence of record in this case does not persuade us beyond a reasonable doubt that appellant went beyond the limits of his restriction on 30 August 1998.  UCMJ art. 66(c).


Accordingly, the findings of guilty of Specification 3 of Charge II and Charge II are set aside and Specification 3 of Charge II and Charge II are dismissed.*  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted and the entire record, including appellant’s three nonjudicial punishments in 1998, his plea of guilty to failure to go to his extra duty at 0900 on 30 August 1998, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Appellant was found not guilty of breaking restriction on 1 and 2 August 1998, Specifications 1 and 2 of Charge II.
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