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MEMORANDUM OPINION
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MOORE, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave terminated by apprehension, distribution of marijuana (three specifications), and breaking restriction, in violation of Articles 86, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, and confinement for thirteen months, and credited appellant with fifty-six days of confinement credit against the approved sentence to confinement.  


This case is before the court for automatic review pursuant to Article 66(c), UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s response thereto.  Appellant alleges that the staff judge advocate (SJA) failed to properly advise the convening authority concerning appellant’s request for deferral and waiver of forfeiture of pay and allowances.  We agree that error occurred in this case and will provide appropriate relief in our decretal paragraph.  

FACTS

On 25 June 2002, trial defense counsel requested on behalf of appellant that the convening authority defer and waive the automatic forfeitures of pay and allowances in order to provide support for his wife and two children.  On 11 July 2002, the SJA advised the convening authority of appellant’s request and recommended that the convening authority approve both the deferral and waiver request.  The convening authority’s action document, also dated 11 July 2002, was entitled “Request for Deferral and Waiver of Automatic Forfeiture of Pay and Allowances in the general court-martial case of United States v. Matthew O. Aldridge . . . .”  It included six different actions the convening authority could take on appellant’s request, each granting the waiver request for a different length of time.  All of the options provided to the convening authority in the document applied only to waiver of forfeitures.  The convening authority waived the automatic forfeitures effective 8 July 2002 until 4 January 2003.  
DISCUSSION

Other than the subject line, the action memorandum signed by the convening authority was silent as to deferral of forfeitures, with no option for the convening authority to either approve or deny this request.  Therefore, the convening authority in effect took no action on this part of appellant’s request.  Assuming arguendo that the convening authority considered appellant’s request and disapproved it, he “failed to identify any reasons for [his] decision.  This was error.”  See United States v. Zimmer, 56 M.J. 869, 874 (Army Ct. Crim. App. 2002).  

When an error is committed during the post-trial process, an appellant must make a “colorable showing of possible prejudice” resulting from the error to obtain relief.  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).  In this case, appellant requested both deferral and waiver of automatic forfeitures.  The SJA recommended approval of both requests.  Because the convening authority neither affirmatively acted on appellant’s request nor explained its purported denial, we cannot be sure that he actually intended to deny the deferral of forfeitures until he took action.  Had the convening authority granted both requests, appellant would have received an additional six months of pay.  Under these circumstances, we find that appellant has met his burden of demonstrating a colorable showing of possible prejudice.

In order to correct the error, we may either return the record to the convening authority for a new recommendation and action or provide meaningful relief ourselves.  Id.  We will take the latter course.


The findings of guilty are affirmed.  After considering the entire record and the error noted, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for seven months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Senior Judge MERCK and Judge JOHNSON concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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