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MEMORANDUM OPINION

-----------------------------------------
STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his plea, of desertion, in violation of Article 85, Uniform Code of Military Justice, 10 U.S.C. § 885 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, and forfeiture of $737.00 pay per month for six months.  Pursuant to the terms of a pretrial agreement, the convening authority reduced the confinement to three months and otherwise approved the sentence as adjudged.  At trial, with the concurrence of both trial and trial defense counsel, the military judge granted appellant twenty-five days of confinement credit against his approved sentence to confinement.

In this Article 66, UCMJ, appeal, appellant asserts, and the government concedes, that appellant should have been given pretrial confinement credit for three days that he spent in civilian confinement based on a desertion warrant and while awaiting transport to Fort Benning, Georgia.  Appellant asks, as a remedy, that we disapprove the adjudged forfeitures, since he has already served his period of confinement.  Additionally, appellant requests disapproval of adjudged forfeitures for violations of Rules for Courts-Martial [hereinafter R.C.M.] 305(k)
 and 1106(d)(3)(D).
  
We agree that appellant is entitled to sentence credit “for time spent in pretrial custody by local civilian authorities in connection with the offense or acts solely for which a sentence to confinement by a court-martial is ultimately imposed.”  United States v. Dave, 31 M.J. 940, 942 (A.C.M.R. 1990); United States v. DeLeon, 53 M.J. 658, 660 (Army Ct. Crim. App. 2000).  


The findings of guilty and the sentence are affirmed.  Appellant will be credited with an additional four days of confinement credit, for a total of twenty-nine days, against his sentence to confinement.  All rights, privileges, and property of which appellant has been deprived by virtue of this decision are ordered restored.  See UCMJ art. 75(a).

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Our calculation of the time appellant actually spent in confinement for the period of 10 January through 4 February 2002 is twenty-six days, not twenty-five days. 





� Appellant asserts that, while confined, he had no 48-hour probable cause determination, 72-hour memorandum, nor 7-day review of pretrial confinement, in violation of R.C.M. 305(h) and (i).  Based upon the record before us, this issue is waived.  United States v. Chapa, 53 M.J. 769, 772 (Army Ct. Crim. App. 2000), aff’d, 57 M.J. 140, 143 (C.A.A.F. 2002).  





� Appellant further asserts that the staff judge advocate in his recommendation failed to apprise the convening authority of the three days that appellant spent in civilian confinement.  Based upon our review of the record, appellant has failed to "make[] some colorable showing of possible prejudice."  United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).
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