CHERUKURI – ARMY 9601824


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

MERCK, CASIDA, and TRANT

Appellate Military Judges

UNITED STATES, Appellee

v.

Lieutenant Colonel SARVESWARA R. CHERUKURI

United States Army, Appellant

ARMY 9601824

1st Infantry Division

F. Kennedy, Military Judge

For Appellant:  Colonel Adele H. Odegard, JA; Lieutenant Colonel David A. Mayfield, JA; Major Jonathan F. Potter, JA; Captain Steven P. Haight, JA (on brief).

For Appellee:  Lieutenant Colonel Edith M. Rob, JA; Major Anthony P. Nicastro, JA; Captain Arthur L. Rabin, JA (on brief).

5 October 2000

--------------------------------------------------

MEMORANDUM OPINION ON REMAND

-------------------------------------------------
TRANT, Judge:


A general court-martial composed of officer members convicted appellant, contrary to his pleas, of one specification of conduct unbecoming an officer and gentleman and four specifications of indecent assault, in violation of Articles 133 and 134, Uniform Code of Military Justice, 10 U.S. C. §§ 933 and 934 [hereinafter UCMJ].  His approved sentence was to a dismissal, confinement for two years, and forfeiture of all pay and allowances.


At trial, appellant claimed that the four specifications of indecent assault were lesser included offenses of the conduct unbecoming an officer offense or, alternatively, an unreasonable multiplication of charges.  The military judge rejected these claims.  In a memorandum opinion, dated 28 December 1998, this court also rejected these claims and affirmed the findings and sentence.  (Unpub.).  On 26 May 2000, a majority of the United States Court of Appeals for the Armed Forces agreed with appellant’s claims, reversed the decision of this court, and remanded the case to us for further action.  53 M.J. 68 (2000).  In its opinion, our superior court authorized the government to elect to retain the four specifications of indecent assault or the one specification of conduct unbecoming an officer and gentleman, and, after such an election, for this court to determine whether a rehearing on sentence is necessary.  

On 6 July 2000, this court ordered that the government make its election and directed that pleadings be filed on the issue of whether a rehearing on sentence is required.  On 12 July 2000, the government elected to retain the four specifications of indecent assault.  In his pleadings, appellant challenges the authority of the government to elect which specification or specifications to retain, in spite of the clear mandate of our superior court, and asserts that sentence reassessment by this court is an impossible task.  Conversely, the government accedes to the mandate of our superior court and requests that this court affirm the election of charges and affirm, presumably after reassessing, the sentence.

The facts of this case, as set forth in our original opinion, remain unchanged and bear repeating.  As we found then, and now, the evidence showed that:

Appellant, a reservist employed in his civilian capacity at a Veteran’s Administration Hospital in Michigan, was called to active duty and assigned to a medical clinic in Vilseck, Germany where he performed general medical and family practice duties.  During this assignment appellant’s contact with female patients gave rise to the allegations of indecent assault upon four women. . . .

[B]etween 21 and 29 May 1996, appellant examined four women, all dependents of enlisted military members.  The medical complaints of these women involved a sore throat, a urinary tract infection, headaches, and stomach distress.  Appellant never used a chaperone and always closed and locked the door to the examining room after the women entered.  In two cases, he was reported to have “pressed” his body against the patient’s in ways that made them feel uncomfortable.

In each case, appellant requested that the women perform acts, which while purporting to further his medical examination, also facilitated access to the women for the purpose of touching or fondling their breasts.  Specifically, two patients were asked to lift up their outer garments so that their brassier clad breasts became exposed.  Another patient was asked to unfasten her brassier after appellant had lifted her shirt and stared at her breasts “for what appeared to be a pretty long time.”

Appellant also induced two of the women to lay down on the examining table, ostensibly for examinations relating to their specific complaints.  In the case of Mrs. JLP, he then pinned her hand between his groin area and the table as he examined her.  When she attempted to terminate this contact, appellant placed her hand back on his erect penis.  

In the case of Mrs. DKR, she complied with appellant’s request that she lift her windbreaker above her bosom while remaining prone on the table.  Thereafter, “he leaned over and grabbed the front of [her] sports bra   . . . and pulled it up,” and subsequently commented on her “nice tan.”  

Ultimately, each patient “examination” led to appellant’s placing of his stethoscope on the patient’s breast(s) and then touching or manipulating the breast with the same hand.  In the case of Mrs. DKR, he did this twice.  While his use of a stethoscope was consistent with checking for heart and lung functions, the necessity of these “checks” was not obvious and was never explained to the patients. 

This lack of apparent “necessity” was highlighted by appellant’s response to the specific patient complaints.  For the complaint of a urinary tract infection, a brief examination of the abdominal and pubic areas was conducted by pressing upon them.  After this, appellant proceeded to an examination of the chest and breasts.  Similarly, for the case involving stomach distress, appellant appeared to ignore the patient’s medical history, “felt around on [her] stomach area” while asking if it caused pain, and then proceeded to examine her chest and breasts, ostensibly so he could listen to her heart.  The necessity or need to contact or examine the chest and breasts of the woman complaining of persistent headaches was similarly unclear and unexplained.

Expert medical testimony indicated that the treatment notes did not document appellant’s examination of the various patients’ breasts.  The testimony also indicated that it was usually not necessary to require a female patient to expose her bosom to view in order to perform a heart or lung function check.  In this regard, the expert noted that placing a stethoscope upon breast tissue, as opposed to placing it centrally, either above or below the breasts, was ineffective as a means of accurately checking heart/lung function.  

Given the nature of the patients’ medical problems and the entire treatment record, no medical reason to physically touch or observe the patients’ breasts was noted.  While much of appellant’s conduct with these patients was within professional bounds, the expert observed that certain aspects were neither medically required or appropriate.

All of the victims testified to being shocked, very upset, and feeling violated by appellant’s conduct.  Other witnesses corroborated this testimony.  Three of the victims described appellant’s misconduct in terms of violating a trust.  One of them specifically used that terminology in elaborating on her reaction to appellant’s “bedside manner.”

Slip. op. at 2-4 (footnote omitted).

First, we summarily reject appellant’s contention that the government cannot do precisely what our superior court authorized them to do, that is elect to retain the four indecent assault specifications in lieu of the one conduct unbecoming an officer specification.  See 53 M.J. at 74.  This is yet another instance where the quagmire of multiplicity has trapped another unwary victim.  Had the government been more creative in the verbiage that it included in the conduct unbecoming an officer specification, it may have avoided this fate.  Had appellant indecently assaulted at random four civilian strangers, who were unaware of his status as an Army officer and doctor, while on leave in civilian clothes away from the military installation at a stateside location, he would be guilty of four indecent assaults.  If, as in the instant case, appellant abused his position of trust and responsibility, as both a senior Army officer and doctor, to indecently assault four dependents of enlisted military members while he was in uniform on duty in a military hospital in a foreign country, has he only engaged in the same magnitude of criminal misconduct?  We think not; but, these underlying facts were apparently not sufficiently alleged in the specification to satiate the multiplicity hobgoblin.  As Chief Judge Crawford noted, this leads to “an absurd conclusion.”  53 M.J. at 74 (2000)(dissenting).

The government relied upon what is obvious to us, as it was to the senior military officers who served on appellant’s court-martial panel, that it is the sum total of appellant’s misconduct, not simply the four indecent assaults, that we find offensive as military officers and criminal as military judges.  Had the government listed in excruciating detail every aspect and permeation of the abhorrent conduct that appellant engaged in while abusing his position of trust and responsibility as a senior military officer, they may have appeased the multiplicity monster.  But alas, the government did not do this, so appellant will forever bear the brand of sexual predator, which he is, but not the shame of a disgraceful officer, which he also is.

Second, we reject appellant’s contention that “sentence reassessment by this Court is nearly impossible.”  We three members of this panel, all experienced military appellate judges, former military trial judges, and senior military officers, are confident that we can fairly accomplish this feat.  As our superior court noted:

We are, of course, well aware that the experienced and professional military lawyers who find themselves appointed as trial judges and judges on the courts of [criminal appeals] have a solid feel for the range of punishments typically meted out in courts-martial.  Indeed, by the time they receive such assignments, they can scarcely help it; and we have every confidence that this accumulated knowledge is an explicit or implicit factor in virtually every case in which a military judge imposes sentence or a court of [criminal appeals] assesses for sentence appropriateness.

United States v. Ballard, 20 M.J. 282, 286 (C.M.A. 1985).

Accepting our superior court’s finding of a multiplicity error, we now have two options:  if we conclude that we cannot “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we may order a rehearing on the sentence; or, if we conclude that, in the absence of error, the sentence “would have been at least of a certain magnitude,” we may reassess the sentence accordingly.  United States v. Boone, 49 M.J. 187, 194 (1998) (quoting United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986)).  When we exercise the latter option, reassessing a sentence without a remand, we must not only “assure that the sentence is appropriate in relation to the affirmed findings of guilty, but also . . . must assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  If we can determine that “the sentence adjudged would have been of at least a certain severity, then a sentence of that severity or less will be free of the prejudicial effects of error.” Boone, 49 M.J. at 195 (quoting Sales, 22 M.J. at 307).  “The standard for reassessment is not what would be imposed at a rehearing but what would have been imposed at the original trial absent the error.”  United States v. Taylor, 47 M.J. 322, 325 (1997); see also United States v. Eversole, 53 M.J. 132, 133 (2000).


Multiplicity errors are not, unfortunately, uncommon, see, e.g., Sales, 22 M.J. 305, and reassessment of the sentence following such errors is often a viable option, see, e.g., United States v. Broussard, 35 M.J. 665, 669, 671 (A.C.M.R. 1992); Boone, 49 M.J. at 195 n.7 (citations omitted).  As the court noted in United States v. Peoples, 29 M.J. 426 (C.M.A. 1990):

We have great confidence in the ability of the Court of Military Review to reassess sentences in order to purge the effects of prejudicial error at trial. Furthermore, we are well aware that it is more expeditious and less expensive for the Court of Military Review to reassess the sentence than to order a rehearing on sentence at the trial level. 
Id. at 429.  Although appellant is doubtful that we can “ascertain with any degree of certainty what sentence would have been adjudged absent the error,” we have no such doubt, and we readily accept the reassessment option in lieu of a rehearing.


Every revolting detail of appellant’s misconduct would have come to the attention of the court members, whether appellant was charged with the conduct unbecoming an officer offense or not.  His status as a senior officer and doctor, and the manner in which he abused those statuses to facilitate his sexual predation upon his patients were an integral part of the indecent assault offenses.  Thus, even absent the error, there was not a single salient fact admitted at trial that the members could not, or would not, have considered in sentencing appellant only for the four indecent assaults.  Even without a charge of conduct unbecoming an officer before them, the panel members, four colonels and one promotable lieutenant colonel, would have been mindful of the aggravating nature of appellant’s status as a senior officer and doctor when sentencing him for indecently assaulting the seventeen-year-old daughter of a staff sergeant, in addition to the wives of two sergeants and a staff sergeant.  Regardless of the error, appellant was facing a dismissal and forfeiture of all pay and allowances.  Absent the error, appellant was also facing twenty years confinement, instead of the twenty-five years that the panel had been instructed upon.  Appellant’s adjudged sentence of dismissal, confinement for two years, and forfeiture of all pay and allowances was far below even the adjusted maximum sentence, and that which the prosecution requested: dismissal, five years confinement, and total forfeitures.


If ever there was a case where we can state with unbridled certainty that, absent the error, “the sentence adjudged would have been of at least a certain severity,” this is it.  We, as we are certain the members did, focus on the underlying misconduct of appellant, not the nomenclature attached thereto.  For an officer to abuse enlisted soldiers is reprehensible, but for an officer to sexually abuse the wives and daughter of enlisted soldiers is even more appalling.  It didn’t seem to matter what ailment these female patients were being treated for: a sore throat, a headache, stomach distress, or a urinary tract infection, appellant felt free to give them an unnecessary and lurid breast examination.

Being stationed overseas, these victims had limited medical care options and, as do most military dependents overseas, utilized the military medical system.  Their trust in that system was severely shaken because of their experiences at the hands of appellant.  The seventeen-year-old victim stated that she felt “violated” and that appellant “made me feel dirty; because doctors don’t usually do that.”  One victim, a sergeant’s wife, testified that she was already reluctant to go to the doctor and that she “didn’t know very many females, personally, that do enjoy going to the doctor; but we go because of our health, and because that person is a professional.”  Now, after the unprofessional “treatment” that she received from appellant, she has a recurring nightmare that she is “trapped in a room with [appellant], and [she] can’t get out.”  Another victim, a staff sergeant’s wife and herself the child of a retired soldier, testified that she “no longer trusts doctors . . . will not see a doctor she has not seen before . . . and will never be alone with a doctor again” and that, since this assault, she has delayed treatment for a serious medical condition for two months.  Appellant violated their bodies and tormented their minds.  Even after all of this, appellant in his unsworn statement focused on his own humiliation, and we view his sense of remorse to be minimal and unconvincing.


Based upon our collective experiences as appellate judges, trial judges, and senior military officers, we are certain that appellant would have received a sentence at least as severe as the sentence he received, even absent the error at trial, and that the adjudged sentence was appropriate in relation to the affirmed findings of guilty.


The findings of guilty of Charge II and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record of trial, and applying the principles of Sales, 22 M.J. 305, the court affirms the sentence.


Senior Judge MERCK and Judge CASIDA concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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