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MEMORANDUM OPINION
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HOLDEN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of disobeying a lawful order from a superior commissioned officer and possessing child pornography on divers occasions in violation of Articles 90 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for one year, and reduction to Private E1.  In accordance with a pretrial agreement, the convening authority suspended the confinement exceeding nine months for a period of nine months and approved the remainder of the sentence.  
This case is before us for review pursuant to Article 66, UCMJ.  We accept the government’s concession that appellant’s plea to possession of child pornography on divers occasions was partially improvident because appellant’s possession of the pornography was continuous.  Appellant admitted that he downloaded a video file containing child pornography to his computer hard drive and that he viewed the video during the charged period.  While the video was available for multiple viewings during the charged period, its continued presence on the hard drive did not constitute multiple separate possessions.  In addition to the conceded error, we find that the words “or what appeared to be a minor” alleged in the specification should be stricken from the finding based on the providence inquiry and the parties’ agreement that the child depicted in the video was an actual minor child.  Ashcroft v. Free Speech Coalition, 535 U.S. 234, 258 (2002); United States v. O’Connor, 58 M.J. 450, 453 (C.A.A.F. 2003).  We will grant appropriate relief for the noted error in our decretal paragraph.  The remaining assignment of error is without merit.  United States v Gilchrist, 61 M.J. 785 (Army Ct. Crim. App. 2005).  
We affirm only so much of the finding of guilty of Specification 1 of Charge II as provides that appellant “did, at or near Hunter Army Airfield, Georgia, on land or buildings owned by, or leased to, or otherwise used by or under the control of the United States Government, between on or about 7 February 2003 and 9 June 2003, knowingly possess visual depictions of a minor engaging in sexually explicit conduct in violation of 18 U.S.C. § 2252A.”  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.( 

Senior Judge BARTO and Judge MAHER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The action and promulgating order omit the convening authority’s waiver of Article 58b, UCMJ, automatic forfeitures documented in the allied papers of this case.  To the extent that the Defense Finance and Accounting Services did not execute the convening authority’s waiver of $1000.00 forfeitures per month for a period of six months following initial action, we retroactively order execution of the waiver to begin at the convening authority’s initial action, 7 June 2004, and continue for a period of six months with payment of the funds to appellant’s spouse, Ms. J. Stimpson, for support of herself and their minor child.  
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