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MEMORANDUM OPINION

-----------------------------------------
Per Curiam: 


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (two specifications) and willfully  disobeying a superior commissioned officer, in violation of Articles 86 and 90, Uniform Code of Military Justice, 10 U.S.C.§§ 886 and 890 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for 103 days, forfeiture of $767.00 pay per month for four months and reduction to Private E1.  The convening authority credited appellant with 103 days of confinement credit against the sentence to confinement.


The case is before this court for review pursuant to Article 66, UCMJ. We have considered the record of trial, appellant’s assignment of error, and the government’s reply thereto.  We find no merit to appellant’s assignment of error.  In a footnote, however, appellant avers that Specification 2 of Charge I must be amended to reflect the correct dates of the absence without leave.  We agree.
FACTS


Appellant pled guilty, inter alia, to Specification 2 of Charge I,( but excepted the word and figures, “15 July 2003,” substituting therefor the words and figures, “15 June 2002, and did absent himself from said unit without authority, on or about  15 June 2002, and did remain so absent until on or about 15 July 2003.”  The military judge, however, found appellant guilty of Specification 2 of Charge I as alleged.  She did not include the aforementioned exceptions and substitutions in her findings.  The staff judge advocate’s post-trial recommendation (SJAR) made the same error and misadvised the convening authority of the court-martial’s findings of Specification 2 of Charge I.  See Rule for Courts-Martial 918(a)(1).  
DISCUSSION


Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s approval of a finding of guilty of Specification 2 of Charge I as alleged was inaccurate.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  To resolve the issue, we will modify Specification 2 of Charge I to reflect a termination date of 15 June 2002.  We will also indicate a second absence in Specification 2 of Charge I beginning 15 June 2002 and ending 15 July 2003.  See United States v. Scott, 59 M.J. 718, 723 (Army Ct. Crim. App. 2004); Manual for Courts-Martial, United States, (2004 ed.), Part IV, para. 10c(11).  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJAR would not have affected the sentence as approved by the convening authority.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); UCMJ art. 59(a). 

Accordingly, the court affirms only so much of the finding of guilty of Specification 2 of Charge I as finds that appellant did, on or about 28 May 2002, without authority, absent himself from his unit, to wit:  Headquarters and Headquarters Troop, 3d Squadron, 3d Armored Cavalry Regiment, located at Fort Carson, Colorado, and did remain so absent until 15 June 2002; and that appellant did, on or about 15 June 2002, without authority, absent himself from his unit, to wit: Headquarters and Headquarters Troop, 3d Squadron, 3d Armored Cavalry Regiment, located at Fort Carson, Colorado, and did remain so absent until on or about 15 July 2003, in violation of Article 86, UCMJ.  

The remaining findings of guilty are affirmed.  Reassessing the sentence based on the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Specification 2 of Charge I reads as follows:


In that Specialist Eric J. Bello, did, on or about 28 May 2002, without authority, absent himself from his unit, to wit:  Headquarters and Headquarters Troop, 3d Squadron, 3d Armored Cavalry Regiment, located at Fort Carson, Colorado, and did remain so absent until on or about 15 July 2003.  
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