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MEMORANDUM OPINION ON REMAND

-------------------------------------------------------
CARTER, Judge:


Contrary to her pleas, a special court-martial court composed of officer and enlisted members convicted appellant of willful disobedience of a superior commissioned officer’s order and communicating a threat to kill in violation of Articles 90 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for six months, forfeiture of $560.00 pay per month for six months, and reduction to Private E1.

On 8 January 1997, this court affirmed the findings of guilty and the sentence.  On 18 March 1998, the United States Court of Appeals for the Armed Forces remanded the case to us stating

appellant has raised, for the first time on appeal, a question of whether her trial defense counsel was effective in that he advised her that she did not have to obey an order from her commanding officer.  It is appropriate that this issue be first considered by the Court of Criminal Appeals. . . .


In fact, although not readily apparent from the original pleadings, we have already considered and rejected this issue.  While not raised as a separate assignment of error, appellant raised this same ineffective assistance of counsel issue with this court during our original Article 66, UCMJ, review of this case.  See Assignment of Error and Brief on Behalf of Appellant, page 9, footnote 6; Assignment of Error and Brief on Behalf of Appellant, Appendix, paragraph (1); and Reply Brief on Behalf of Appellant, pages 9-11.  Nevertheless, as directed by our superior court, we have obtained an affidavit from appellant and reconsidered this issue.


We again find no merit to appellant’s allegation of ineffective assistance of counsel.  On 22 February 1995, appellant’s company commander gave appellant a detailed written order to avoid contact with Mrs. B (Prosecution Exhibit 1).  On 11 April 1995, appellant allegedly violated that order.  Appellant told her company commander that appellant’s civilian lawyer told her that the order was vague and biased and that she did not have to obey it.  Appellant’s company commander consulted with the supporting judge advocate and confirmed that the order was valid and enforceable.  On 18 April 1995, appellant’s company commander again told appellant, in writing, to comply with the order and advised appellant that “JAG” said the order was legal and that she could be prosecuted for violating it (Prosecution Exhibit 3).


Appellant was prosecuted for three offenses occurring on 19 August 1995: assault (she was acquitted of this charge), disobeying the order, and communicating a threat.  Appellant testified twice under oath during the merits, stating that she did not violate the terms of the order because the incident in question did not happen at Mrs. B’s house.  Appellant never stated or inferred that her civilian lawyer (the same attorney who represented her at her court-martial) told her: (1) to violate the order; or (2) that she could violate the order without any possibility of punishment.  Further, appellant did not testify or imply that she violated the order because she mistakenly believed that to do so was not a crime.


We find that appellant’s civilian defense counsel provided appellant effective assistance of counsel.  He obtained an acquittal on the assault charge and aggressively attacked the order in question as too vague to enforce.  Appellant knew when she violated the order that there was a disagreement between her civilian lawyer and her commander concerning the legality of the order.  We find that appellant’s violation of this order was the product of her knowing and willful choice to violate the order, and not the result of any ineffective assistance of counsel or conflict of interest.  Nothing in her affidavit changes our opinion.


The decision of this court in this case dated 8 January 1997 is reaffirmed and remains in effect. 


Senior Judge TOOMEY and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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