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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to his pleas, of four specifications of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five months, forfeiture of $1,120.00 pay per month for five months, reduction to Private E1, and a reprimand.  The convening authority approved the adjudged sentence.  The case is before this court for review under Article 66, UCMJ.

Appellant’s detailed appellate defense counsel submitted his case on the merits.
  Government appellate counsel would have us affirm the approved sentence of excessive forfeitures without analysis. 

The adjudged and approved forfeiture of $1,120.00 pay per month exceeds the jurisdictional limit of two-thirds pay per month for a special court-martial.  UCMJ art. 19; Rule for Courts-Martial [hereinafter R.C.M.] 201(f)(2)(B)(i).  Rule for Courts-Martial 1003(b)(2) instructs military justice practitioners, who bother to become familiar with Presidential directives, that at courts-martial “the maximum forfeiture shall be based on the grade to which the accused is reduced.”  Thus, the maximum forfeitures that could have been adjudged here is $737.00.
  It is a significant concern that this error was overlooked by the military judge, trial counsel, trial defense counsel, staff judge advocate, and both appellate defense and government counsel.  

The staff judge advocate’s (SJA) post-trial recommendation (SJAR), dated 29 July 2002, recommended that the convening authority “approve the adjudged sentence.”  On 10 September 2002, appellant’s detailed trial defense counsel submitted a request for clemency, but did not mention the issue of excessive forfeitures.  On 1 October 2002, in a first addendum to the SJAR, the SJA recommended that the convening authority “approve the sentence of forfeiture of $1,120 pay per month for five months, confinement for five months, and discharge from the service with a bad-conduct discharge.”  That same day, the convening authority signed an action stating that “the sentence is approved,” but the action failed to include a reprimand.  Apparently, that action was never published in an initial special court-martial promulgating order (SPCMO).  On 3 October 2002, in a second addendum to the SJAR, the SJA advised the convening authority to modify the approved sentence by including a reprimand.
  The corrected second action, dated 3 October 2002, also stated that “the sentence is approved,” but contained a written reprimand.  That corrected action was promulgated in SPCMO number 6, dated 3 October 2002.

In R.C.M. 1107(f)(4)(G), the President states, “The convening authority shall include in the action any reprimand which the convening authority has ordered executed.”  The process for modifying initial actions, as spelled out in R.C.M. 1107 (f)(2), was followed in this case. 

A concern arises, however, in that the SJA’s first addendum to the SJAR recommended that the convening authority “approve the sentence of forfeiture of $1,120 pay per month for five months, confinement for five months, and discharge from the service with a bad-conduct discharge.”  This was the recommendation on which the initial action was taken, and it did not include the adjudged reprimand or reduction to Private E1.  Nonetheless, the convening authority, in accordance with his “sole discretion” as allowed under Article 60, UCMJ, elected to approve the adjudged, albeit illegal, sentence as reported in the SJAR, even though the SJA’s first addendum amounted to a recommendation for clemency.  

Once the convening authority acted on 1 October 2002, the SJA was under no obligation to advise appellant or his trial defense counsel of the first addendum’s recommendation, and the corrected action of 3 October 2002 only amounts to putting into proper form the decision of the convening authority on 1 October 2002.  It is not a recommendation for a more severe sentence than was originally approved.  See R.C.M. 1107(f)(2).

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, forfeiture of $737.00 pay per month for five months, reduction to Private E1, and a reprimand.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of the sentence set aside by this decision, are ordered restored as mandated by Article 75(a), UCMJ. 


Senior Judge CHAPMAN and Judge STOCKEL concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellate defense counsel did correctly note that the promulgating order misstated the amount of appellant’s theft of military property by ninety-nine cents, and we will have that deficiency corrected.  Specification 3 of the Charge.  Counsel also asserted that we should correct the reprimand which states that the total monetary value of appellant’s four separate thefts of various forms of military property was “of a value of about $4461.18,” when the actual aggregate value was only $4460.19.  We decline to do so.  In this instance, the language “value of about” in the reprimand seems to be exactly suited to the case and does not unfairly exaggerate appellant’s crimes.  (Emphasis added).  We can but wonder at the process of defense counsel’s appellate review where this insignificant mathematical error in the reprimand is identified, but a violation of the court-martial’s jurisdictional limits, that may put money in the pocket of the client if corrected, is not noticed. 





� We judicially note that at the time of appellant’s trial in April 2002, the monthly basic pay of a Private E1 (with over 4 months of service) was $1,105.50.  Two-thirds of that amount is $737.00. 





� It appears from the record that neither addendum was served on the trial defense counsel.  
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