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LT COLIN A. KISOR, JAGC, USNR, Appellate Defense Counsel

LT LARS C. JOHNSON, JAGC, USNR, Appellate Government Counsel

AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of conspiracy to possess lysergic acid diethylamide (LSD), the wrongful use of LSD (two specifications), and the wrongful use of marijuana, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a.  The adjudged sentence includes confinement for 100 days, forfeiture of $300.00 pay per month for three months, and a bad-conduct discharge.  

In his action, the convening authority stated the following:

[O]nly so much of the sentence that includes forfeitures of $300.00 per month for 3 months and 90 days confinement is approved.  Except for the bad-conduct discharge, the approved sentence will be executed.  The accused submitted a request for voluntary appellate leave on 15 September 2000.  The accused was released from confinement on 28 November 2000 and has been on voluntary appellate leave since 11 January 2001.  

Convening Authority's Action of 12 Jun 2001.


The record was submitted to this Court without assignment of error.  In view of the language in the convening authority's action, we specified the following issue:

Did the convening authority approve a bad-conduct discharge?  See United States v. Scott, 49 M.J. 160 (1998)(Summary Disposition); United States v. Morrow, 10 M.J. 307 (C.M.A. 1981); United States v. Loft, 10 M.J. 266 (C.M.A. 1981).

Court Order of 12 Feb 2002.

We examined the record of trial and the responses to our specified issue in accordance with Articles 59(a) and 66(c), UCMJ.  We determined that the convening authority's action was ambiguous.  Rule for Courts-Martial 1107(g), Manual for Courts-Martial, United States (2000 ed.).  We declined to speculate on the true intention of the convening authority.  See United States v. Pineda, 54 M.J. 298, 299 n.1 (2001).  We, therefore, ordered the Government to provide, by affidavit, confirmation from the convening authority as his intent regarding approval or disapproval of the adjudged bad-conduct discharge.  

By affidavit dated 8 January 2003, the convening authority stated that: 

     Pursuant to R.C.M. on 12 June 2001, I took the following action: I approved the forfeitures as adjudged, that is, $300 per month for three months; I approved 90 days of confinement, thereby, disapproving 10 days confinement; and I approved the bad conduct discharge.

Government's Motion to Attach of 4 February 2003 at 3.  The affidavit was made part of the record without objection from the appellant.  "Therefore, we are satisfied the bad-conduct discharge was approved."  Pineda, 54 M.J. at 299 n. 1.  

We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) 

and 66(c), UCMJ.  Accordingly, we affirm the findings and sentence, as approved on review below.

Senior Judge PRICE and Judge CARVER concur.





   For the Court






   R.H. TROIDL 






   Clerk of Court
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