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MEMORANDUM OPINION
---------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his plea, of one specification of possessing child pornography, and one specification of receiving and distributing child pornography in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, total forfeiture of pay and allowances, and reduction to E1.  Pursuant to a pretrial agreement, the convening authority approved only twenty-four months of confinement and otherwise approved the adjudged sentence.

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s response, and trial defense counsel’s affidavit.  We find appellant’s assignment of error merits discussion but no relief.  We affirm the findings and approved sentence.
FACTS


The military judge sentenced appellant, inter alia, to a bad-conduct discharge. In his two-page post-trial submission, however, trial defense counsel requested as clemency that the convening authority “disapprove the dishonorable discharge and reduce the sentence to 20-months” (emphasis added).  In support of his request, trial defense counsel argued that a “dishonorable discharge in this case is not warranted
 . . . [t]herefore, Defense asks that you recognize [appellant’s] sacrifice during a time of war and only approve a Bad Conduct Discharge.”  Further, defense counsel argued that a “dishonorable discharge carries a greater stigma and will hinder [appellant’s] ability to overcome his federal conviction.  A bad-conduct discharge, while still severe, will allow him to have opportunities at civilian jobs that will give him a chance to support his family.”

In his one-page post-trial submission, without specifically requesting that the convening authority disapprove his punitive discharge, appellant appealed to the convening authority, “begging [him] to let me have a second chance to prove myself a strong and able soldier.”  Appellant also highlighted his rehabilitative efforts while in confinement, including “tak[ing] classes that will help me become employed.” 

In their brief to this court, appellate defense counsel alleged that trial defense counsel provided ineffective assistance of counsel by his “gross blunder” of requesting the convening authority set aside a discharge appellant did not receive, and approve a discharge that he did receive.  This “blunder” prejudiced appellant, according to appellate defense counsel, because it “resulted in a request that the convening authority actually approve the . . . bad-conduct discharge.  Therefore, appellant was prejudiced by trial defense counsel’s failure to submit a meaningful request for clemency.”     


We ordered trial defense counsel to provide an affidavit answering several questions concerning his post-trial representation of appellant.  United States v. Jones, ARMY 20080484 (Army Ct. Crim. App. 21 October 2009) (Order).  In response, trial defense counsel candidly admitted his mistake.  According to trial defense counsel, “prior to trial, [he] arranged it with trial counsel so that [he] could have several hours with [appellant] to work on his post-trial matters prior to him leaving [Iraq].” Appellant drafted his clemency letter while trial defense counsel worked on his submission.

We talked about the best strategy for submitting his post-trial matters.  I erroneously believed that he had been adjudged a Dishonorable Discharge instead of a Bad-Conduct Discharge. Thus, in my 1105 matters that I drafted, within hours of trial, I asked the convening authority to disapprove the Dishonorable Discharge. . . . We also discussed asking the convening authority to reduce his sentence of confinement.  I told him that we had the greatest chance of success if we asked for something that was less than six months.   He agreed and we came up with four months.  After I drafted the 1105 matters, I printed it and asked him to read it while I reviewed his letter . . . . We stayed in touch while we waited to submit his clemency matters.

[After receiving the Staff Judge Advocate Recommendation] I . . . contacted [appellant] to discuss his post-trial matters.  I reviewed his letter with him and asked him if he wanted to submit a new letter with additional information.  He stated no.  I added some additional information to the 1105 matters based on my discussion with [appellant] and submitted it via email.  

Defense counsel’s overall post-trial strategy was “to ask for clemency that was ‘reasonable.’”  Defense counsel erroneously asked the convening authority to disapprove the dishonorable discharge “because [he] . . . believed that one had been adjudged.”  Defense counsel stated that he “trusted his memory,” because he drafted his submission within hours after appellant’s trial completed, and he admits he “should have reviewed the 1105 matters with the SJAR together.”  Defense counsel requested a reduction in confinement from twenty-four to twenty months “because it was my strategy based on my client’s wishes to reduce his total confinement as we had discussed both in Iraq and after we had both redeployed.”  Finally, defense counsel stated that appellant “did not notice the mistake when he reviewed the memorandum while he was in my office,” and defense counsel did not mail the final letter to appellant for his review prior to submitting it.  However, defense counsel “briefly” discussed the letter with appellant over the phone while appellant was in confinement prior to defense counsel submitting it to the convening authority.  


Appellant did not submit any counter affidavit to the court, and, after receiving trial defense counsel’s affidavit, appellate defense counsel declined to file any further briefs.  In fact, appellant has not submitted any affidavit or declaration to the court concerning his allegation of ineffective assistance of counsel.

LAW AND DISCUSSION
Allegations of ineffective assistance are examined under the well-known standard established in Strickland v. Washington, 466 U.S. 668 (1984).  Appellant bears the burden of showing first, that his counsel’s performance was deficient, and second, that his counsel’s deficient performance prejudiced him.  Id. at 687.  To prove deficient performance, “appellant must show ‘a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.’”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999) (quoting United States v. Wiley, 47 M.J. 158, 159 (C.A.A.F. 1997)).  In the context of an allegation of ineffective assistance during the post-trial phase, because of the highly discretionary nature of the convening authority’s clemency power, appellant meets this burden if he makes “some colorable showing of possible prejudice.”  Lee, 52 M.J. at 53 (citing United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).  See also United States v. Rosenthal, 62 M.J. 261, 263 (C.A.A.F. 2005).  
We are mindful of our superior court’s admonition that “[b]y definition, assessments of prejudice during the clemency process are inherently speculative.  Prejudice, in a case involving clemency, can only address possibilities in the context of an inherently discretionary act.”  United States v. Lowe, 58 M.J. 261, 263 (C.A.A.F. 2003).  An appellant, nonetheless, does not make a colorable showing of possible prejudice by “sheer speculation.”  United States v. Brown, 54 M.J. 289, 293 (C.A.A.F. 2000).  An appellant does, however, meet his burden where he demonstrates that his actions in response to effective representation from his defense counsel “could have produced a different result.”  United States v. Frederickson, 63 M.J. 55, 57 (C.A.A.F. 2006) (citation omitted).  See also Lowe, 58 M.J. at 264.  Effective assistance of counsel is especially important during the post-trial phase because it is the accused’s “best hope for post-trial relief.”  United States v. Howard, 47 M.J. 104, 106 (C.A.A.F. 1997). We review claims of ineffective assistance of counsel de novo.  United States v. Key, 57 M.J. 246, 249 (C.A.A.F. 2002) (citation omitted). 

We can analyze the performance and prejudice prongs of the Strickland test independently.  United States v. McConnell, 55 M.J. 479, 481 (C.A.A.F. 2001).  “There is no reason for a court deciding an ineffective assistance claim to approach the inquiry in the same order [the Court in Strickland did,] or even to address both components of the inquiry if the defendant makes an insufficient showing on one.”  Id., quoting Strickland, 466 U.S. at 697.  We find appellant has not made a “colorable showing of possible prejudice,” thus he has not satisfied the second prong of the Strickland test as applied in the post-trial context.  As a result, we do not decide whether counsel’s performance was deficient.

Appellant does not dispute trial defense counsel’s contention that appellant “wish[ed] to reduce his total confinement,” as they had discussed while still in Iraq, where appellant’s trial was held, and again after appellant and his counsel redeployed to the United States where appellant served his confinement.  In accordance with appellant’s desire, his counsel requested the convening authority reduce appellant’s confinement from twenty-four months to twenty months.  This request comports with defense counsel’s stated strategy to request “reasonable” clemency, and, contrary to appellate defense counsel’s contention, is a “meaningful” clemency request on appellant’s behalf.  Although defense counsel mistakenly requested disapproval of a more severe discharge than appellant received, appellant does not contend—and has not represented to us by affidavit or otherwise—that part of the defense post-trial strategy was to seek disapproval of any punitive discharge.  In the face of the specific facts surrounding the offenses to which appellant pled guilty and of which he was convicted, such a request would not be “reasonable.”  
Under all of the facts of this case, we discount appellant’s “begging” the convening authority to “let him have a second chance to prove himself a strong and able soldier” for several reasons.  First, appellant did not personally request the convening authority set aside any discharge.  Second, although he submitted letters of support from his mother and fiancée expressing their wish that he remain in the Army, appellant did not request to remain in the Army during his unsworn statement.  Third, as noted, appellant has not alleged to this court that he desired to remain in the Army or that he desired his counsel seek his retention as clemency.  Fourth, appellant’s letter to the convening authority highlighted his rehabilitative efforts while in confinement, including “taking classes that will help me become employed,” a literal acknowledgement that appellant’s “employment” will not be as an Army soldier.

Moreover, appellant also does not dispute trial defense counsel’s representation that appellant reviewed the post-trial letter containing the mistaken discharge information and did not notice it.  While that does not excuse trial defense counsel’s lack of attention to detail, it further serves to highlight that the main goal of appellant’s post-trial request was to seek to further reduce the length of his confinement, rather than to seek that his punitive discharge, whatever its characterization, be set aside.  This also highlights that appellant recognized and concurred with his counsel’s assessment that it would not be “reasonable” to request disapproval of the punitive discharge in its entirety, despite trial defense counsel’s faulty recollection that appellant was adjudged a dishonorable, rather than a bad-conduct discharge.

In addition to the facts as set forth in trial defense counsel’s affidavit, we take particular note of the lack of any further submission from appellant.  Appellant has not alleged he wanted his counsel to request the convening authority to set aside his discharge entirely.  Nor has appellant given us any indication that there is additional information he would have liked submitted on his behalf.  Under these circumstances, appellant has not demonstrated that his actions in response to effective representation from his defense counsel “could have produced a different result.”   Frederickson, 63 M.J. at 57 (citation omitted). See also Lowe, 58 M.J. at 264.  Accordingly, appellant has not made a “colorable showing of possible prejudice,” and he is not entitled to relief.   

CONCLUSION
We find appellant has not carried his burden of demonstrating the prejudice prong of the Strickland test for ineffective assistance of counsel in the post-trial context.  Accordingly, the findings and sentence are AFFIRMED.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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