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MEMORANDUM OPINION
---------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

JOHNSON, Senior Judge:
On 6 June 2005, a military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful possession of marijuana with the intent to distribute, wrongful use and distribution of methamphetamines on divers occasions, absence without leave, violating a lawful order of a noncommissioned officer, and adultery, in violation of Articles 112a, 86, 92, and 134, Uniform Code of Military Justice, [hereinafter UCMJ], 10 U.S.C. §§ 912a, 886, 892, and 934.  On 11 June 2005, an officer and enlisted panel convicted appellant, contrary to his pleas, of premeditated murder (two specifications), in violation of Article 118, UCMJ, 10 U.S.C. § 918.  The panel sentenced him to life without the eligibility of parole, total forfeiture of all pay and allowances, reduction to Private E1, a dishonorable discharge, and a reprimand.  The convening authority approved the adjudged sentence except for the reprimand, and granted 271 days of confinement credit.
Appellant raises eight assignments of error (including a supplemental assignment of error), and six assignments of error under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  One assignment of error warrants discussion, but no relief.   Specifically, appellant alleges that the military judge erred by failing to properly instruct the panel regarding appellant’s right during mutual combat to exercise self-defense when the force used against him escalated.  Today we find that any error by the military judge was harmless beyond a reasonable doubt and affirm the findings and sentence.         

BACKGROUND

Appellant was a noncommissioned officer stationed at Fort Riley, Kansas.  Although assigned a barracks room on post, he leased a farmhouse near Clay-Center, Kansas, well outside the limits of Fort Riley.  Appellant used this house to grow marijuana and manufacture methamphetamines, which he sold and shared with several of his friends, including civilians.  Appellant’s best friend in this criminal enterprise was Sergeant (SGT) Colvin, a fellow member of his unit.  Staff Sergeant (SSG) Werner and Specialist (SPC) Hymer were also friends with appellant, and aided in the manufacturing enterprise by providing necessary ingredients.  In return, SSG Werner and SPC Hymer were allowed to use large amounts of the manufactured drugs. 


In the days leading up to the murders all four soldiers were using large amounts of methamphetamine with little or no sleep.  Also at the farmhouse at various times using methamphetamine were SSG Werner’s wife and her civilian friend.  By the evening of 13-14 September 2004, all four soldiers had been using methamphetamine without sleeping for two to three days.  The afternoon of 13 September, SSG Werner’s wife began receiving threatening phone calls from SSG Werner, accusing her of infidelity with appellant.  SSG Werner also left threatening messages with SGT Colvin, who informed appellant.  As the messages escalated, it was apparent SSG Werner wanted a confrontation with appellant, and at one point SSG Werner had a heated exchange with appellant (on the phone) while appellant was still at the barracks.   


In addition to the physical threats were also threats by SSG Werner to call the police concerning the drug manufacturing operation at the farmhouse.  This was of great concern to appellant because he was under investigation by the state of Kansas for drug activity, and this would obviously not bode well with the military either.  Appellant had been arrested already and spent some time in civilian confinement, which was part of the absence without leave period to which appellant pled guilty.  SGT Colvin and appellant drove to the farmhouse the night of 13 September primarily to destroy the drugs and any evidence of drug manufacturing.  SGT Colvin testified that appellant was armed with a pistol when driving to the farmhouse, as well as a sap
 he kept in his pocket.  In addition, the farmhouse contained several weapons and rifles, which SGT Colvin and appellant sometimes used for target practice.  


As SGT Colvin and appellant were trying to destroy the evidence, SSG Werner and SPC Hymer arrived at the house and started banging on the door.  SGT Colvin saw that they were not armed and let them in through the porch.  Appellant was hiding in the closet of the weight room (also called the arms room).  SSG Werner and SGT Colvin began a physical altercation with both exchanging blows, and after a short time they were on the floor of the kitchen continuing to struggle.  Sometime during the altercation SSG Werner grabbed a knife that was in the kitchen and stabbed SGT Colvin in the head, cutting his ear.  SGT Colvin was able to defend himself and disarm SSG Werner, throwing the knife across the kitchen.  However, SPC Hymer was also attacking SGT Colvin, who finally called out to appellant for help.  SGT Colvin’s cry for help caused SPC Hymer to leave the kitchen in search of appellant.  Appellant saw SPC Hymer walking through the house and ordered him at gunpoint back into the kitchen.  At this point, appellant was armed with a pistol and a rifle.      

Once back in the kitchen appellant placed the rifle near the doorway of the dining room, made sure SPC Hymer was unarmed, and then turned his attention to SSG Werner and SGT Colvin.  Appellant then pulled SSG Werner’s pants down to look for weapons, and stepping backwards, tripped over a rifle SGT Colvin had previously placed near the door of the pantry.  While appellant was throwing SGT Colvin’s rifle on the porch, SPC Hymer picked up the rifle appellant had carried into the kitchen and apparently tried to shoot SGT Colvin because he pointed the rifle in his direction and SGT Colvin heard a “metallic click.”  SPC Hymer then chambered a round and fired at appellant but missed.  After firing at appellant, SPC Hymer turned immediately and started running into the dining room.  Appellant fired first from the porch, and then pursued SPC Hymer, firing until he finally went down in the living room.  SPC Hymer was running away at this point, as verified by the forensics showing gunshots entering his side and back.  Appellant testified that he stopped firing when SPC Hymer went down, and does not remember whether he went into the dining room or the living room.  SGT Colvin testified that appellant went into the living room and shot SPC Hymer twice more as he lay on his stomach on the floor, totally defenseless.  According to SGT Colvin, appellant then said, “He’s dead, he’s fucking dead” in a loud and aggressive voice.    

Appellant then returned to the kitchen and shot SSG Werner.  Appellant testified that after seeing SPC Hymer go down he saw SSG Werner trying to stab SGT Colvin in the back and shot SSG Werner to save SGT Colvin’s life.  Conversely, SGT Colvin testified that after appellant came back into the kitchen from shooting SPC Hymer in the living room, he walked over to SSG Werner and said, “I didn’t fuck your wife, and now you are going to die.”  Appellant then shot SSG Werner at least five times as SSG Werner had his hands up pleading for mercy.  The slide locked to the rear, indicating the pistol was out of ammunition.  Appellant pointed the weapon at SGT Colvin before SGT Colvin took it and placed it on the kitchen counter.  Appellant left the house and drove to a local shopping mart ostensibly to call for help.  After appellant left, SGT Colvin tried to assist SSG Werner, who died in his arms soon thereafter.  SPC Hymer, although mortally wounded, eventually called out to SGT Colvin for help.  SGT Colvin frantically placed SPC Hymer into a car and rushed him to a hospital, where he died of his wounds that night after surgery failed to stop the bleeding.    


At the close of evidence on findings the military judge gave extensive instructions, including self-defense and defense of another.  Based on the evidence presented at trial, appellant now claims that the military judge should have instructed on two additional theories.  First, the military judge should have instructed the panel that a mutual combatant has the right to escalate violence under certain circumstances without losing the right to self-defense.  Second, the military judge should have instructed the panel that some mutual combatants may be unable to withdraw, and therefore retain their right to self-defense.  
LAW

A military judge is required to instruct the members on special (affirmative) defenses “in issue.”  Rule for Courts-Martial [hereinafter R.C.M.] 920(e)(3).  A matter is “in issue” when “‘some evidence, without regard to its source or credibility, has been admitted upon which members might rely if they choose.’”  United States v. Lewis, 65 M.J. 85, 87 (C.A.A.F. 2007) (quoting R.C.M. 920(e) Discussion, and United States v. Gillenwater, 43 M.J. 10, 13 (C.A.A.F. 1995)).    “Self-defense is considered a special defense, because ‘although not denying that the accused committed the objective acts constituting the offense charged, [self-defense] denies, wholly or partially, criminal responsibility for those acts.’” Id. (citing R.C.M. 916(a)).

“We review the [military] judge’s decision to give or not give a specific instruction” and “the substance of any instructions given, ‘to determine if they sufficiently cover the issues in the case and focus on the facts presented by the evidence.  The question of whether a jury was properly instructed is a question of law, and thus, review is de novo.’”  United States v. McDonald, 57 M.J. 18, 20 (C.A.A.F. 2002) (internal citations omitted).


“If instructional error is found, because there are constitutional dimensions at play, [the appellant’s] claims must be tested for prejudice under the standard of harmless beyond a reasonable doubt . . . .  The inquiry for determining whether constitutional error is harmless beyond a reasonable doubt is whether, beyond a reasonable doubt, the error did not contribute to the defendant’s conviction or sentence.”  United States v. Dearing, 63 M.J. 478, 482 (C.A.A.F. 2006) (quoting United States v. Wolford, 62 M.J. 418, 420 (C.A.A.F. 2006)). 

DISCUSSION
The Military Judge’s Instructions 
As noted above, appellant claims that the military judge’s instructions were deficient because he failed to instruct the members on 1) the fact that a mutual combatant may not lose the right to self-defense if the other party escalates the violence, and 2) the fact that a mutual combatant does not lose the right to self-defense if he is unable to withdraw in good faith.  The appellant relies mainly on the previously cited cases of Dearing and Lewis for these propositions, cases decided after appellant’s case was tried.  

A key difference between those cases and the case sub judice is the fact that none of appellant’s three defense counsel objected to the instructions given, nor asked for any additional instructions.  It is therefore difficult to believe that the instructions given undercut the defense theory of the case, at least as envisioned by appellant’s defense team.  Additionally, the facts of Dearing and Lewis are distinguishable from those in the present case, both as to the nature of the underlying conflict and the extent of the instructions given by the military judge.

Nevertheless, we do not, and need not decide whether the military judge erred in this case.  Assuming arguendo that the military judge’s instructions were inadequate, we are convinced beyond a reasonable doubt that the error did not contribute to the appellant’s conviction or sentence.
Harmless Error

The self-defense issues in this case boil down to the testimony of SGT Colvin and appellant.  Appellant claims he only shot the victims because he feared for his life and the life of SGT Colvin.  SGT Colvin claims that appellant deliberately shot SPC Hymer as he was running away and eventually while lying face down on the living room floor, and SSG Werner as he lay on the kitchen floor pleading for his life.  Apparently, the panel believed SGT Colvin’s version of events and so do we.

We believe SGT Colvin’s version of events because it is consistent with the substantial forensic evidence in this case.  Admittedly, the defense exposed SGT Colvin’s potential weaknesses in credibility, but unlike appellant’s, his version rings true on the most important points concerning the murders themselves.  The position and direction of the wounds in the victims, the blood spatter evidence, the location of pooled blood, the location of shell casings throughout the house, the absence of a knife in the vicinity of SSG Werner when he was shot, and testimony from recognized crime scene experts all support SGT Colvin’s testimony.  
The panel also had several important reasons not to believe appellant, many of which were best illustrated by appellant’s own testimony.  First, he admitted lying to Special Agent Kerr shortly after the shootings, most notably in denying any drug involvement.  Second, he claimed that he had been fired upon in combat, presumably to show that he reacted instinctively and not with deliberate force at the farmhouse.  This was rebutted by appellant’s first sergeant, who testified that appellant had never come under fire in the manner expressed by appellant.  Third, appellant testified that he did not have possession of the murder weapon before he arrived and found it on the shelf where he was hiding.  This was obviously false—appellant was identified by witnesses as holding the weapon earlier that day, and it was seen in the vehicle appellant was riding in by others.  Fourth, appellant claimed that he had never searched SPC Hymer for a wire, but a rebuttal witness testified that appellant personally admitted to him that he had done so.  
The physical evidence also differs significantly from appellant’s testimony.  First, appellant claimed SSG Werner was trying to stab SGT Colvin with his left hand.  This is belied by the fact that SSG Werner was right handed, had stabbed SGT Colvin with his right hand earlier in the affray, and that no knife was found in the vicinity of SSG Werner when he died.  Second, appellant testified that he was not sure whether he went into the dining room or the living room while chasing SPC Hymer.  However, shell casings clearly show that appellant fired at SPC Hymer both while entering the dining room and while standing in the living room.  Further, the forensic evidence supports SGT Colvin’s testimony both as to the shots fired while SPC Hymer was running away and while he was lying in the living room on his stomach.  Third, appellant testified that SSG Werner was on either one or two knees with a knife in one hand trying to stab SGT Colvin when appellant shot him and he fell back.  The final position of SSG Werner makes this extremely unlikely if even physically possible.  Fourth, appellant testified that he was never at SSG Werner’s feet or very close when he fired, but rather several feet away by the door to the dining room.  Contrary to this testimony, the physical evidence (buttressed by expert testimony) indicates that appellant was near the feet of SSG Werner when he fired, and that at least some of the shots were fired at close range.
Given the state of the evidence and the panel’s obvious belief in SGT Colvin’s version of events, it is also very clear that even if the self-defense instructions now envisioned by appellant were provided to the panel it would have made absolutely no difference.  No self-defense instruction would excuse appellant’s actions, including the right to escalate or the inability to withdraw; specifically, when he deliberately fired two additional rounds into a severely wounded man lying face down in the living room, and when he deliberately shot an unarmed man as he lay on his back in the kitchen pleading for his life.  Even if the military judge should have provided additional instructions, any error in that regard is harmless beyond a reasonable doubt, and did not contribute to appellant’s conviction or sentence.  See Dearing, 63 M.J. at 482.
CONCLUSION

Any error in this case by the military judge concerning the self-defense instruction was harmless beyond a reasonable doubt.  We have considered appellant’s other assignments of error, including matters raised pursuant to Grostefon, 12 M.J. at 436-37, and find them without merit.  The findings and sentence are affirmed.  
Chief Judge TOZZI and Judge SIMS concur.
FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� A sap is also commonly referred to as a “slap-jack,” a piece of lead wrapped in leather used to strike people in the head. 
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