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MEMORANDUM OPINION

-----------------------------------------
ECKER, Judge:


Contrary to his pleas, a General Court-Martial composed of officer and enlisted members, convicted appellant of attempted premeditated murder, attempted conspiracy to commit murder, attempted conspiracy to solicit the commission of murder, and two solicitations to commit premeditated murder,
 in violation of Articles 80 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 934 [hereinafter UCMJ].  His approved sentence included a dishonorable discharge, forfeiture of all pay and allowances, confinement for twenty years and reduction to private E1.  Appellant was credited with 201 days toward the sentence to confinement.

In his supplemental assignment of error,
 appellant claims his court-martial lacked jurisdiction to try him, rendering the findings void.  The essence of this claim
 concerns the record’s failure to show, as required by Article 25(c)(1), UCMJ, that appellant personally, on the record, chose trial by a panel composed of at least one-third enlisted members.  We agree that the record of trial contains no evidence of an “on the record request” by appellant.  We have also considered appellant’s unchallenged sworn post-trial affidavit on this matter.  This review satisfies us that none of the principles announced in United States v. Ginn, 47 M.J. 236, 248 (1997), directly apply such that we could fairly resolve the issue of forum selection on the whole record now before us without a post-trial hearing.  "[T]he record of trial, the pleadings, and the affidavit do not demonstrate conclusively that appellant [is or] is not entitled to relief."  See United States v. Hanley, No. 97-0963/AF (C.A.A.F. February 24, 1999)(citing Ginn, 47 M.J. 236).  Therefore, as our superior court did in Hanley, "we believe that further inquiry concerning this allegation must be undertaken before we can continue our review of this case."  See id.

Appellant was a highly regarded combat veteran serving in the Ranger Regiment.  While some witnesses characterized him as slow, his military records listed his general technical (GT) score as 118, or well above average.  Further, in slightly more than ten years of active duty service, appellant had attained the rank of Sergeant First Class.

At appellant’s arraignment, the military judge fully and correctly advised him of his three forum options.  This advice indicated that he had the right to be tried by a panel of at least five officer members; but, if he requested it, the panel would include at least one-third enlisted members.  He was also told that he could request trial before the military judge sitting alone.  Appellant stated, in response to the judge’s questioning, that he understood his rights concerning forum selection, the three options available to him, and that the election of forum was his choice.  However, the actual election, and its announcement on the record, was deferred on request of appellant’s defense counsel.

At the last 39(a) session,
 held on 17 March, before the trial on the merits started,
 the following colloquy occurred:

MJ: I just want to clarify two matters on the record before we formally start at this point.  Did the accused formally elect an enlisted panel on the record, Captain Rose?  I don’t recall that he did.

DC: We indicated that on the record, Your Honor.

MJ: Okay.  I know that that was his desire, but I don’t know that we actually covered that on the record.  

DC: We did not, Your Honor.

MJ: Okay ----

DC: I believe that we deferred selection of forum in the previous 39(a).

MJ: Okay, and his desire, I take it from looking at the fact that there are enlisted folks sitting -- names at least over here on the panel, is that he be tried before an enlisted panel.  Is that correct?

DC: Yes, Your honor, it is.

MJ: Okay, and the final matter was plea.  At one point I allowed the accused to defer.  Would the accused formally enter a plea to the charges and specifications?

DC: To all charges and specifications the accused pleads: Not Guilty.

MJ: Okay.  Is there anything additional before we call the members in?  I believe those are the only two matters that we still had that absolutely, positively had to be taken care of before we started the trial.

TC: No sir, there’s nothing additional.

MJ:  Okay.  This 39(a) Session is terminated.  If you would call the members . . . .

No other discussion concerning appellant’s forum election appears in the record of trial.  However, during voir dire, the record indicates that the defense questioned three members individually and that appellant consulted with counsel during the questioning of an officer and an enlisted member.  Finally, during the announcement of challenges, counsel again consulted appellant before challenging an officer member for cause and an enlisted member peremptorily.  Both challenges were granted.

In his sworn post-trial affidavit, appellant now recalls being advised concerning the three forum types by both the military judge and detailed defense counsel, but asserts he was never “informed [] how forum selection would be effectuated.”  He goes on to state that he never discussed a choice of forum with anyone, and after Court-Martial Convening Order Number 2 was provided to the defense, “It was my belief that when General Ernst issued the order, dictating members that would try me, the issue was closed,” and “I could not, nor can I, comprehend how any action on my part could invalidate a General’s orders.”  Appellant's Exhibit XXXIII-O (emphasis supplied).  He concludes by stating, “I never requested to be tried by enlisted members” but instead followed the General’s order.

Article 25(c)(1), UCMJ, states that enlisted personnel may serve as members of a court-martial panel hearing the case of an enlisted soldier “only if . . . the accused personally has requested orally on the record or in writing that enlisted members serve on it.”  Further, the article requires that this election be made during a pretrial Article 39(a), UCMJ, session or, in the absence of such a proceeding, before assembly of the court.  Violation of the article’s requirements was held to be jurisdictional, requiring the setting aside of any convictions by an enlisted panel not personally selected on the record by an accused.  See United States v. White, 21 U.S.C.M.A. 583, 45 C.M.R. 357 (1972); United States v. Brandt, 20 M.J. 74 (C.M.A. 1985).  But cf. United States v. Mayfield, 45 M.J. 176 (1996).

Until recently, this court has applied White and required strict compliance with the terms of Article 25, UCMJ.  See United States v. Brookins, 33 M.J. 793 (A.C.M.R. 1991); United States v. Hood, 37 M.J. 784 (A.C.M.R. 1993).  However, the recent decision of the Court of Appeals for the Armed Forces in United States v. Turner, 47 M.J. 348 (1997), casts substantial doubt on the continued vitality of White and its progeny.  Turner, involved related, and what was previously considered jurisdictionally significant, requirements for selecting trial by judge alone under Article 16, UCMJ.  The court applied the concept of substantial compliance and sustained an otherwise defective forum selection.  Based on Turner, this court recently applied the concept of substantial compliance to resolve a technical violation of Article 25, UCMJ.  See United States v. Lanier, ___ M.J. ___ (Army Ct. Crim. App. 2 Apr. 1999).  But cf. United States v. Townes, ___ M.J. ___ (N.M.Ct.Crim.App. 28 Apr. 1999).

We note that in finding substantial compliance in the Turner case, the court stated, “The record of trial as a whole makes clear that the selection was the accused’s choice, and that the error . . . did not materially prejudice the substantial rights of the accused.  Art. 59(a).”  47 M.J. at 350.  In reaching this conclusion concerning the record “as a whole,” the court looked to the prevailing federal treatment of Fed. R. Crim. P. 23(a), (b) which is “the civilian counterpart of Article 16.”  This review indicated that, “[w]here the record reflects that the defendant understands his rights” and either “desires” or “consent[s]” to the forum involved, failure to strictly comply with the requirements of the Federal Rules “is regarded as a nonjurisdictional procedural error.”  Turner, 47 M.J. at 350 (citing United States v. Fisher, 912 F.2d 728 (4th Cir. 1990)).

While appellant’s affidavit addresses pertinent questions bearing on the presence of enlisted members, its silence in other areas is almost deafening.  Further, portions appear to conflict with statements by appellant found in the transcript as well as representations of his trial defense counsel.  This latter point may also implicate a question of ineffective assistance of counsel.  In any event, the record of trial and appellant’s affidavit, taken together, place in doubt whether he understood his forum rights and more importantly, whether the forum utilized was due to his choice or one he consented to.  

Accordingly, the current record needs further development before we can fully and fairly evaluate the credibility of appellant’s affidavit or resolve the issues noted above, and thereby determine whether Article 25, UCMJ, was “substantially complied” with, and if not, whether any prejudice has occurred due to the error.  This court has used the DuBay
 proceeding to attempt resolution of such questions.  See, e.g., United States v. Daniels, ARMY 9700601 (Army Ct. Crim. App. 23 Sept. 1998) (unpub.); cf. Hanley, No. 97-0963/AF.  Under the circumstances of this case, we elect to use that mechanism for additional fact-finding. 

The record of trial shall be returned to The Judge Advocate General for remand to a convening authority.  That convening authority will refer the record to a general court-martial for a hearing pursuant to DuBay, 37 C.M.R. at 413.  The military judge will determine whether appellant made and communicated a forum selection, and if so, how he communicated such selection.  The military judge will hear the respective contentions of the parties on the question, permit the presentation of witnesses and evidence in support thereof, make rulings as appropriate and within fourteen days of the hearing, enter findings of fact and conclusions of law thereon.  At the conclusion of the proceedings, the record, with an authenticated verbatim transcript of the hearing, shall be returned to this court for further review.

Senior Judge SQUIRES and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was originally charged with two conspiracies:  to commit murder and solicitation to commit murder.  Due to a failure of proof, the military judge reduced those offenses to attempted conspiracies.  The specifications were then placed, along with the specification of attempted premeditated murder, under the original attempt charge, the original conspiracy charge (Charge II) was dismissed, and Charge III was renumbered.  The members acquitted appellant of a third solicitation specification.





� Appellant’s original assignment of error asserted a claim of multiplicious charging. See Rules for Court-Martial 907(b)(3)(B)(and discussion thereto); see also R.C.M. 307(c)(4) discussion. 





� The claim is phrased in the following terms: 





THE ABSENCE IN THE RECORD OF ANY REQUEST FOR TRIAL BY OFFICER AND ENLISTED MEMBERS CONSTITUTES JURISDICTIONAL ERROR AND RENDERS THE COURT-MARTIAL PROCEEDINGS IN THIS CASE VOID.





� MJ: Do you understand the differences between trial before members and trial before judge alone?





ACC: Yes, Your honor.





MJ: And do you understand the choices that you have?





ACC: Yes, Your Honor.





MJ: By which type of court do you wish to be tried?





DC: Your Honor, at this time we’ll defer election of forum.





MJ: Okay.  I’ll allow you to do that.





The accused will now be arraigned.





(R. at 6-7)(emphasis supplied).





� UCMJ art. 39(a).





� Subsequent to arraignment, four additional pretrial sessions under Article 39(a), UCMJ, were convened to address motions and preliminary matters.  During the third session, held on 5 March, defense counsel sought to resolve a request for witnesses and identify who would be detailed to the court-martial panel so that he could prepare for the voir dire of the panel.  After some discussion, the military judge urged trial counsel to expedite the selection of the members and give that information to the defense.  The apparent result of this urging was the issuance of Court-Martial Convening Order Number 2, dated 11 March 1997, which detailed enlisted members to the court-martial panel for the first time in appellant’s case.  At the next (fourth) Article 39(a) session, held on 13 March, defense counsel discussed with the military judge how his planned voir dire of potential members might bear on the length of the proceedings.  Appellant was present at both of these sessions but had no questions or input concerning the matters noted above or his forum rights.





� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).
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