ROBINSON – 20021301


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

HARVEY, MERCK, and SCHENCK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 MAURICE A. ROBINSON
United States Army, Appellant

ARMY 20021301
1st Cavalry Division

Debra L. Boudreau, Military Judge

Lieutenant Colonel Christopher J. O’Brien, Staff Judge Advocate

For Appellant:  Lieutenant Colonel Mark Tellitocci, JA; Captain Terri J. Erisman, JA; Captain John N. Maher, JA (on brief).

For Appellee:  Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Colonel Lawrence J. Schwarz, USAR, JA (on brief).

9 September 2004
---------------------------------------

MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL), violation of a lawful general regulation, marijuana distribution, marijuana possession, and marijuana use, in violation of Articles 86, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, and 912a [hereinafter UCMJ], and sentenced appellant to a bad-conduct discharge, confinement for twenty-five months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority reduced the confinement to twenty-four months, but otherwise approved the adjudged sentence.  The case is before the court for review pursuant to Article 66, UCMJ.  
We agree with appellate defense counsel that a new staff judge advocate’s post-trial recommendation (SJAR) and a new convening authority initial action are warranted because of errors in the SJAR and its addendum.
The SJAR erroneously describes Charge I and its Specification as desertion terminated by apprehension,
 in violation of Article 85, UCMJ.  The SJAR’s addendum, however, correctly describes Charge I and its Specification as AWOL.  The SJAR’s addendum mistakenly describes Specification 1 of Charge III as marijuana use.  The SJAR, however, correctly describes Specification 1 of Charge III as marijuana distribution, in violation of Article 112a, UCMJ.  
The defense matters submitted under Rule for Court-Martial [hereinafter R.C.M.] 1105 state that the defense, “has no additions, corrections or deletions to the form of the Staff Judge Advocate’s Post-Trial Advice.”  Under the heading, “Legal Issues,” the defense matters accurately describe the offenses with findings of guilty without indicating that the SJAR erroneously describes Charge I and its Specification as desertion terminated by apprehension, in violation of Article 85, UCMJ.  See R.C.M. 1105, 1106(f)(4).  

The SJAR’s addendum does not discuss any legal issues.  The convening authority signed a memorandum which includes the statement, “The recommendation of the Staff Judge Advocate is approved.”    
Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, the convening authority’s “purported approval” of guilty findings, contrary to the military judge’s findings at trial, is a nullity.  United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see Diaz, 40 M.J. at 337.    

We have no way of knowing whether the convening authority was approving the description of the offenses in the SJAR or the description of the offenses in the SJAR’s addendum.  We hold that the SJA’s misstatements about Charge I and its Specification and Specification 1 of Charge III may have affected the approved sentence.  See United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a “colorable showing of possible prejudice” standard to SJAR errors raised on appeal).        
Conclusion
The action of the convening authority, dated 24 April 2003, is set aside. The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 staff judge advocate’s recommendation and a new action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.
    







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
� The military judge failed to enter findings excepting the words “terminated by apprehension” from the Specification of Charge I.  It was clear from the providence inquiry that the parties understood that appellant was supposed to be found Not Guilty of this aggravated form of AWOL.   


� The SJA should also ensure that the new promulgating order accurately reflects the date of appellant’s trial and that the words “terminated by apprehension” are excepted from the Specification of Charge I.
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