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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge convicted appellant, pursuant to his pleas, of desertion, larceny (five specifications), and forgery in violation of Articles 85, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 921, and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for twenty-seven months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for eighteen months, and reduction to Private E1.  The convening authority credited appellant with 154 days of confinement credit against the sentence to confinement.


The case is before the court for review pursuant to Article 66, UCMJ.  Appellate counsel asserts that appellant is entitled to a new staff judge advocate post-trial recommendation (SJAR) and action or, in the alternative, appropriate sentence relief.  We agree that appellant is entitled to a new SJAR and action.
BACKGROUND

Pursuant to his pleas, the military judge found appellant, inter alia, guilty of Charge III and its Specification, which reads as follows:

In that Private First Class Peter A. Ord, U.S. Army, did, at or near Baumholder, Germany, on divers occasions between on or about 3 October 2001 and about 15 November 2001, with intent to defraud, falsely make the signature of Patrick Binghem to certain checks in the following words and figures, to wit:



Date


Check#  
Amount    

1.
3 Oct 01

531

$750.00

2.
3 Oct 01

532

$750.00


3.
4 Oct 01

534 

$750.00


4.
5 Oct 01

535

$700.00


5.  
28 Oct 01

538

$600.00

6.
6 Nov 01

536

$700.00


7.
9 Nov 01

537

$720.00


8.
9 Nov 01

539

$750.00



9.
10 Nov 01

540

$700.00


10. 
15 Nov 01

547

$420.00








 which said checks would, if genuine, apparently operate to the legal harm of another.

The staff judge advocate in his SJAR dated 3 January 2003 and in his addendum to his SJAR dated 20 February 2003 failed to include any reference to Charge III and its Specification.  
DISCUSSION


Unless otherwise indicated in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[I]f the SJAR omits . . . a finding of guilty, we have no jurisdiction to affirm it.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  Because neither the SJAR nor the addendum informed the convening authority of the correct findings, we will exercise our considerable discretion and require a new SJAR and action.  See id.

The action of the convening authority, dated 20 February 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and action by the same or a different convening authority in accordance with Article 60 (c)-(e), UCMJ.   







FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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