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MEMORANDUM OPINION ON RECONSIDERATION
---------------------------------------------------------------------
Per Curiam:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of violating a lawful general order (three specifications) and wrongfully and knowingly receiving images of child pornography (two specifications), in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for twenty-four months, but otherwise approved the adjudged sentence.  This case is before the court for review pursuant to Article 66(c), UCMJ.
On 25 June 2007, this court set aside the convening authority’s 7 December 2005, initial action and returned the record of trial for a new Rule for Courts-Martial [hereinafter R.C.M.] 1106 post-trial recommendation (SJAR) and new initial action by the same or a different convening authority in accordance with Article 60(c)–(e), UCMJ.  United States v. Palmer, ARMY 20050769 (Army Ct. Crim. App. 25 June 2007) (unpub.).  In light of the government’s concession that the staff judge advocate (SJA) failed to present any matters from appellant to the convening authority prior to action, we concluded appellant was entitled to a new recommendation and action because he “missed his best chance for clemency when the convening authority took initial action without reviewing any of the clemency materials submitted on appellant’s behalf.”  Id. at 2 (internal footnote omitted).  As a result, we noted that we did not need to address appellant’s assertion that trial defense counsel, Major (MAJ) Kincaid, provided appellant with post-trial ineffective assistance of counsel because he “failed to contact appellant regarding matters . . . appellant wanted the convening authority to consider as [his] clemency submission.” 

Appellate government counsel, although agreeing with the result, take umbrage with our disposition of appellant’s ineffective assistance of counsel claim and now request reconsideration
 of our prior decision.  To justify the request for reconsideration, appellate government counsel allege “this Court overlooked a material factual matter contained in [government appellate exhibit (GAE)] 3, as well as a material legal matter regarding the manner in which appellant has litigated his appeal.”  This oversight, the government argues, “has resulted in an incomplete and inaccurate record, as well as an unfair result for both the government and [MAJ] Robert Kincaid.”  The government quibbles over the format and timing in which appellant clarified his assertions of ineffective assistance of counsel and requests us to accept GAE 3, a second affidavit from MAJ Kincaid attempting to further explain his actions, because “MAJ Kincaid’s reputation is his stock in trade; an unresolved [ineffective assistance of counsel] claim has potential to harm in the future.”  
Although we grant the request for reconsideration, we do not do so for the ill-considered reasons suggested by the government.  Rather, we do so because it is apparent from the motion for reconsideration that appellate government counsel misapprehend the role of this court and its limitations in determining disputed factual matters through affidavits.  Our role is not to exonerate defense counsel, but to address errors.  
We are confident that if MAJ Kincaid provided appellant with zealous representation he will be more than capable of responding to assertions of ineffective assistance of counsel should the need arise.  More fundamentally, however, government counsel’s request to admit GAE 3, which we reject, highlights a need for this court to remind appellate government counsel of the clear limitations established in United States v. Ginn, 47 M.J. 236, 243 (C.A.A.F. 1997), prohibiting us from disposing of factual disputes through the use of conflicting affidavits.   
DISCUSSION
In a single assignment of error, appellate defense counsel previously asserted MAJ Kincaid provided appellant with post-trial ineffective assistance of counsel because he “failed to contact appellant regarding matters . . . appellant wanted the convening authority to consider as [his] clemency submission.”  Specifically, appellant claimed that when his court-martial concluded on 24 June 2005, MAJ Kincaid apprised him of his post-trial and appellate rights, and agreed to submit clemency matters on his behalf.  Thereafter, MAJ Kincaid “failed to contact appellant” to discuss his clemency submission, and had been “impossible . . . to reach.”  Appellant argues that “because his trial defense counsel seemingly disappeared” after requesting a delay to submit clemency matters, he “was not able to petition the convening authority for clemency.”  Appellant’s affidavit—included in an appendix to the defense reply brief pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982)—generally supports these assertions.  In his affidavit, appellant asserted he had “no further contact with [MAJ] Kincaid . . . [after] 24 June 2005”; however, appellant acknowledges MAJ Kincaid submitted some information to the convening authority on his behalf, which MAJ Kincaid “obtained prior to 24 June 2005 and was intended for trial.”
Based on an initial affidavit from MAJ Kincaid and an affidavit from Lieutenant Colonel (LTC) Foreman, the 42d Infantry Division (42d ID) Chief of Justice, appellate government counsel assert MAJ Kincaid provided effective assistance of counsel because he submitted clemency matters on appellant’s behalf.  Nevertheless, the government concedes the convening authority did not consider any of appellant’s clemency submission based upon the operational setting and circumstances in Iraq outlined below.


In his initial affidavit, MAJ Kincaid states he emailed appellant’s clemency matters to the court reporter of record, Specialist (SPC) Antoinette Wallace, and sent a courtesy copy to LTC Foreman, who he “believed was still serving as the [42d ID] Chief of Justice at the time.”  Major Kincaid “was on a combat-intensive road convoy between [Forward Operating Base (FOB)] Speicher[, in Tikrit,] and Mosul.”  When he arrived in Mosul, MAJ Kincaid emailed appellant’s clemency matters from “an internet café in Mosul” to SPC Wallace and LTC Foreman.  Lieutenant Colonel Foreman approved 4 November 2005 as the new deadline for submitting clemency matters.  Major Kincaid asserts he “submitted the 1105’s before midnight on the night of 4 November 2005,” but “cannot explain [the] time and date discrepancy” which caused his “AKO e-mail” to “reflect[] . . . 5 November 2005 . . . at 0450.”  Major Kincaid also asserts he contacted the court reporter, now Sergeant (SGT) Wallace, in October 2006—prompted by the government appellate division’s inquiry into the facts of this case—to ascertain whether she received appellant’s clemency matters.  According to MAJ Kincaid, SGT Wallace “did not recall whether or not she received the [R.C.M.] 1105 matters, but if she had received them, she would have forwarded them up the chain.”  Sergeant Wallace also responded that “she did not have any files[, email or otherwise,] going back that far in time,” i.e., to early November 2005. 

In her affidavit, LTC Foreman states that, several months after her assignment as Chief of Justice began (on 13 March 2005), “many trial defense counsel, including MAJ Kincaid, started including [her] on the [courtesy copy] line in emails to [her noncommissioned officer in charge] and court reporter to ensure that documents were received and properly processed.”  The 42d ID military justice section “was comprised of National Guard soldiers who had never worked in military justice.”  Despite “a great deal of training and supervision  . . . [e]rrors were sometimes made.”  Lieutenant Colonel Foreman, via courtesy copy, “received MAJ Kincaid’s [R.C.M.] 1105/1106 matters in the case of US v. Palmer sometime in November 2005,” which LTC Foreman asserts were also sent to either or both SGT Wallace and/or Sergeant First Class Schmidbauer.

Lieutenant Colonel Foreman states that until 10 November 2005, she was in charge of “supervising seven military prosecutors supporting eight geographically separated brigade combat teams, [and] running the division military justice section at FOB Danger in Tikrit, Iraq.”  When LTC Foreman received appellant’s clemency matters, however, she “was no longer co-located with the [42d ID].”  As of 8 June 2005, LTC Foreman “became the lead prosecutor in a double murder” case.  While at Camp Arifjan for a multi-day Article 32, UCMJ, investigation regarding that murder case, LTC Foreman received “MAJ Kincaid’s clemency matters via email.”  She states she “did not have a dedicated office at Camp Arifjan,” and had limited access to her “AKO email via a computer lab in the [Morale, Welfare, and Recreation] library, which had no printing capability.”  In the meantime, “the main body of the [42d ID] had moved” to another location, i.e., from FOB Danger to FOB Speicher.  Lieutenant Colonel Foreman “did not seek to print or take any other action with the 1105/1106 matters because when [she] left FOB Danger for Camp Victory sometime in early October 2005 [regarding the murder case], LTC Moscati, the [42d ID staff judge advocate (SJA)], made it clear that [her] assistance in post-trial (or otherwise) was no longer required . . . .  He stated he was quite confident that he could handle it.”  The main body of the 42d ID “redeployed around 5 November 2005,” the day after the new deadline for submitting clemency matters in appellant’s case.
Consistent with LTC Foreman’s affidavit, in a 2 November 2006 email attached to MAJ Kincaid’s affidavit, LTC Moscati states:  “A number of [legal] personnel remained on active-duty into mid-December, 2005, working on post-trial matters, among other things, and no one ever received any 1105 materials in [appellant’s case] prior to the [convening authority’s] action.  Obviously[,] if we had, it would have been included in the record.”


Based on affidavits from MAJ Kincaid and LTC Foreman, appellate government counsel assert MAJ Kincaid submitted clemency matters on appellant’s behalf and, therefore, was not ineffective.  While the government did not rebut the defense assertion that MAJ Kincaid failed to contact appellant about clemency matters, the government conceded the convening authority never received appellant’s clemency submission.

We reject the government’s request to admit GAE 3, MAJ Kincaid’s second affidavit, which appellate government counsel allege rebuts appellant’s claim that MAJ Kincaid did not contact appellant.  In light of our disposition of appellant’s case, we need not consider MAJ Kincaid’s second affidavit.  Furthermore, we remind counsel that we are not permitted to “decide disputed questions of fact pertaining to a post-trial claim, solely or in part on the basis of conflicting affidavits submitted by the parties.”
  Ginn, 47 M.J. at 243. 
As appellate government counsel concede that nothing MAJ Kincaid submitted ever reached the convening authority, whether MAJ Kinkaid contacted appellant, therefore, is completely irrelevant to our disposition.  Furthermore, appellate government counsel “[do] not oppose appellant’s request for this Honorable Court to set aside the convening authority’s [a]ction and order a new [a]ction.”  
CONCLUSION
Under the facts of this case we need not decide appellant’s ineffective assistance of counsel claim.  Rather, we adopt the government’s suggestion to remand this case for a new recommendation and action.  This remedy will afford appellant the requested opportunity to submit clemency matters to the convening authority.
Accordingly, the convening authority’s 7 December 2005, initial action is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 post-trial recommendation and new initial action by the same or a different convening authority in accordance with Article 60(c)–(e), UCMJ.
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Deputy Clerk of Court
� Army Court of Criminal Appeals Internal Rules of Practice and Procedure Rule 19.1(b)(1) (1 Apr. 2002).





� Additionally, this court is cognizant of at least one other case of error-ridden post-trial processing involving the same SJA and the 42d ID, see United States v. McCarns, ARMY 20050762 (Army Ct. Crim. App. 20 July 2007) (unpub.) (wherein the government noted that it was aware of similar problems with the same SJA in at least three cases), as well as at least one other case involving MAJ Kincaid and an allegation that he failed to contact his client regarding matters that client wanted submitted to the convening authority.  See United States v. Bush, ARMY 20041111 (Army Ct. Crim. App. 9 Aug. 2006) (unpub.).  





� We will take the non-conflicting affidavits into account and “‘shall treat the statements in the documents as establishing the factual setting of the appellate proceedings.’”  United States v. Wise, 64 M.J. 468, 470 n.2 (C.A.A.F. 2007) ((quoting United States v. Simon, 64 M.J. 205, 207 (C.A.A.F. 2006) (citing Ginn, 47 M.J. at 250)).  “This is in accord with the Supreme Court’s view that ‘[s]olemn declarations in open court carry a strong presumption of verity.’”  Id. (quoting Blackledge v. Allison, 431 U.S. 63, 73–74 (1977)) (alteration in original).


� As we are returning this case for a new recommendation and action, the convening authority now has the opportunity to consider appellant’s additional personal request submitted to the court pursuant to Grostefon, 12 M.J. at 431, and contained in note 1 to the brief on behalf of appellant.  “We have not considered the other [matters] raised by the appellant because we do not . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).
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