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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


Staff Sergeant (SSG) Neftali Riveranieves was convicted, contrary to his pleas, by a court composed of officer and enlisted members of use of cocaine in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge and reduction to Private E1.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We find no basis for relief; however, appellant’s assertions that he was prejudiced by trial counsel’s mischaracterization of evidence, the military judge’s failure to give a curative instruction, and that the military judge compounded the prejudice when he agreed with trial counsel’s mischaracterization, all warrant discussion.

FACTS

Appellant, a soldier at Fort Bragg, North Carolina, was required on 30 June 1997 to give a urine sample as part of a unit urinalysis.  His urine sample tested positive for the metabolite for cocaine, evidencing that appellant had used cocaine.  As part of the government’s case in chief, the government called Major (MAJ) Brian Lukey as a witness.  Major Lukey, an expert in the fields of Toxicology, Pharmacology, and Army policy and testing procedures, was assigned to Tripler Forensic Toxicology Drug Testing Laboratory in Hawaii.  He testified as to the urinalysis testing procedures at the laboratory.


During direct examination, MAJ Lukey was asked; “So is it true that a human body which produces urine that contains the metabolite BZE [Benzoylecgonine] has consumed or ingested somehow cocaine?”  Major Lukey answered, “Yes.”  Later, during cross-examination by defense counsel, MAJ Lukey testified that because appellant’s “PH” was “fairly basic,” “if cocaine was added to that urine, it could form BZE.”  


Trial counsel argued during closing argument on findings that the urinalysis was conducted properly and the integrity of appellant’s urine sample was preserved.  Defense counsel argued that the urinalysis procedures were not conducted properly and that the results were not reliable.  In rebuttal, the government argued, inter alia, that “BZE only appears when you’ve been using cocaine.”  Defense counsel objected by stating “Your Honor, that’s not a fact.”  The military judge overruled defense’s objection, stating:  “That was the testimony of the expert.  Please be seated.”  

DISCUSSION


Argument by counsel on findings may properly include reasonable comment on the evidence in a case, including inferences to be drawn from the evidence, in support of a party’s theory of the case.  Rule for Courts-Martial 919 (b) and its discussion.  The prosecutor’s argument, however, in rebuttal was an unqualified assertion that MAJ Lukey had testified that the metabolite BZE only appears when a person uses cocaine.  This assertion was a misstatement of the testimony, discussed supra.  We find that the military judge committed error by not giving a curative instruction immediately following the defense objection and by improperly commenting on the state of the evidence.  


In evaluating the effect of trial counsel’s misstatement of the evidence, we must determine whether, “there is a fair risk that [appellant] was prejudiced by the prosecutor’s remarks.”  United States v. Shamberger, 1 M.J. 377, 379 (C.M.A. 1976); United States v. Young, ___ M.J. ___, slip op. at 14 (Army Ct. Crim. App. 21 Apr. 1999); United States v. Weisbeck, 48 M.J. 570, 576 (Army Ct. Crim. App. 1998).  In evaluating the military judge’s comments mischaracterizing the evidence, we must be convinced that the military judge’s comments did not deprive the appellant of a fair trial.  United States v. Holmes, 1 M.J. 128 (C.M.A. 1975); see also United States v. Thomas, 18 M.J. 545 (A.C.M.R. 1984) (conviction reversed where “as a result of  . . . rulings, comments, and actions, by the military judge which . . . materially strengthened the prosecution case before the triers of fact and, at the same time, improperly limited and vitiated that of the defense.”). 

Appellant’s theory was that the government failed to meet its burden of establishing appellant’s guilt beyond a reasonable doubt.  Appellant’s counsel attempted to support this theory in his cross-examination of the government’s witnesses.
  They testified as to the integrity of appellant’s urine sample, its chain of custody, and testing procedures.  They presented an overwhelming case for the government.  Jackson v. Virginia, 443 U.S. 307 (1979); United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  Additionally, the military judge instructed the court members on the elements of the offense, the presumption of innocence, the government’s burden of proof, that argument was not evidence, and to disregard any comment, expression, or statement by him that might seem to indicate an opinion as to whether appellant was guilty or not guilty. 

In the context of the entire trial, we are satisfied that the errors committed by the prosecutor and the trial judge did not deprive appellant of a fair trial.  Delaware v. Van Arsdale, 475 U.S. 673, 681 (1986); United States v. Watt, 50 M.J. 102, 105, 106 (1999).  The prosecutor’s and trial judge’s errors were harmless to the results in this case.  UCMJ art. 59(a). 

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge SQUIRES and Judge ECKER concur.






FOR THE COURT:






JOSEPH A. NEURAUTER






Clerk of Court

�  The government called as witnesses the unit observer, the unit and post drug coordinators, and a laboratory expert in Army policy and testing procedures.
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