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MEMORANDUM OPINION
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CURRIE, Judge:


A military judge, sitting as a general court-martial, convicted appellant, consistent with his pleas, of absence without leave (failure to go to appointed place of duty), violation of a lawful general regulation, wrongful distribution of amphetamines, three specifications of larceny (of property of a value of $100.00 or less), disorderly conduct, and breaking restriction, in violation of Articles 86, 92, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 912a, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eighteen months, and forfeiture of all pay and allowances.


This case is before this court for review pursuant to Article 66, UCMJ.  Appellant asserts that while serving a portion of his sentence at the United States Army Confinement Facility, Europe (USACFE), Mannheim, Germany, he was subjected to cruel and unusual punishment prohibited by the Eighth Amendment to the United States Constitution and Article 55, UCMJ.  Citing United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000), and “its progeny,” the Government concedes “that the conduct by the guards at the [USACFE] constituted cruel and unusual punishment under Article 55, U.C.M.J.,” and that it “has no objection to this Court granting appellant some relief.”


As this case is factually and legally similar to Kinsch, we accept the government’s concession.  Some discussion of the facts, however, is necessary to explain the relief we will grant appellant.

After appellant’s conviction on 8 March 1999, he was confined at the USACFE until he was transferred in mid-October 1999.  In an unrebutted post-trial affidavit, appellant states that certain guards physically abused him and other inmates.  In particular, appellant claims that one guard, Sergeant (SGT) D, under the pretense of conducting frisks, maliciously and sadistically struck him in his testicles at least twenty-five times:   

The resulting pain from SGT [D’s] “pat downs” was so severe that we [appellant and other inmates] would often double over in pain.  On a few occasions I fell to the ground as a result of SGT [D’s] frisks, and one time he hit me in the groin so hard that I had to return to my cell to lie down.

Appellant describes further abuse:

All inmates were subjected to a strip search after the visitation period.  These searches were normally conducted in the gymnasium.  On at least two occasions, SGT [D] picked me out from the other inmates being searched and made me run around the gymnasium stark naked.  No other inmate was required to do this.

Appellant also states he sought relief from his abusers through the prison grievance system and Inspector General’s Office, but was ignored.  He first submitted a Department of Defense (DD) Form 510
 and spoke to Master Sergeant L, who apparently was the Chief, Security Branch at the USACFE.  Appellant states she told him the “guards at Mannheim would not engage in the type of conduct that [he] had described, but that she would look into the matter.”  Appellant says he “heard nothing more from [her].”  Appellant also discussed the matter with the USACFE Sergeant Major, who told him he would investigate his allegations.  Appellant goes on:

Shortly thereafter I think SGT [D] went on leave, and for a brief time we were free of his abuse.  However, when SGT [D] returned he quickly reinitiated his frisking procedures.  I later went back to the sergeant major to ask what had been done about the situation, and he informed me that he was still looking into the matter.  

Appellant also asserts he filed complaints with and spoke to two senior noncommissioned officers from the Inspector General’s Office in mid-June 1999, but never heard from them again.

Appellant further claims he kept a journal during his stay at the USACFE and copies of the DD Form 510’s and other material related to his complaints.  Appellant stored these items in an envelope marked “confidential,” in accordance with what he says was the confinement facility’s policy on “legal paperwork.”  Appellant claims that during a “shakedown” guards confiscated this material and never returned it.  If true, this action appears to be without cause or excuse.  

As the government has not produced evidence contradicting appellant’s allegations or requested a post-trial hearing pursuant to United States v. DuBay, 17 U.S.C.M.A 147, 37 C.M.R. 411 (1967), we will apply the third principle in United States v. Ginn, 47 M.J. 236, 248 (1997)(if appellant’s affidavit is factually adequate on its face to state a claim of legal error and the government does not contest the relevant facts, the court can proceed to decide the legal issue on the basis of those uncontroverted facts).  Therefore, we find appellant’s allegations true and to be the controlling facts of this case.  Specifically, we find that (1) SGT D, under the pretense of conducting frisks, maliciously and sadistically struck appellant in his testicles on several occasions, perhaps as many as twenty-five, with the intent of unnecessarily and wantonly causing appellant physical and mental pain; (2) the force applied to appellant’s testicles was not de minimis; (3) SGT D twice intentionally humiliated appellant by forcing him to run around the USACFE gymnasium nude following a legitimate strip search; and (4) that appellant properly brought allegations of this abuse to the attention of appropriate Army officials, who then failed to exercise their responsibilities to properly investigate appellant’s complaints.  

We hold that appellant, by these actions, exhausted his administrative remedies as required by United States v. Miller, 46 M.J. 248, 250 (1997) and United States v. Coffey, 38 M.J. 290, 291 (C.M.A. 1993).
  Cf. Kinsch, 54 M.J. at 648-49 (our brethren did not require that Kinsch exhaust his administrative remedies before seeking judicial relief, and distinguished that case from Miller and Coffey because the latter did not involve claims of excessive force); United States v. Baldwin, 54 M.J. 308, 311 n.4 (2001).  We also accept the government’s concession and hold that SGT D’s assaults on appellant violate Article 55, UCMJ.  See Kinsch, 54 M.J. at 646-48.  

However, SGT D’s acts of forcing appellant to run nude around the gymnasium, while contemptible, do not rise to the level of cruel and unusual punishment under Article 55 or the Eighth Amendment.  As noted by our superior court in a case involving the sexual harassment of an inmate by her guards, for an Eighth Amendment or Article 55 claim to prevail, an “‘inmate must . . . prove, as an objective matter, that the alleged abuse or harassment caused “pain” and, as a subjective matter, that the officer in question acted with a sufficiently culpable state of mind.’”  United States v. Sanchez, 53 M.J. 393, 395-96 (2000) (quoting Freitas v. Ault, 109 F.3d 1335, 1338 (8th Cir. 1997)).  The Court of Appeals for the Armed Forces, referring to Justice Blackmun’s separate opinion in Hudson v. McMillian, 503 U.S. 1, 16-17 (1992), recognizes psychological pain may be “actionable under the Eighth Amendment,” but that it “seems that any such claim would have to be a well-established and clinically diagnosed anxiety or depression.”  Sanchez, 53 M.J. at 396.  Appellant does not allege nor has he presented any evidence of psychological harm or trauma as a result of this harassment.         

We agree with our brethren that this court is best able to grant relief by reassessing the sentence.  Exercising our “broad power to moot claims of prejudice by ‘affirm[ing] only such findings of guilty and the sentence, or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved,’” United States v. Wheelus, 49 M.J. 283, 288 (1998) (quoting UCMJ art. 66(c)), we will fashion a remedy using the same “totality of the circumstances” approach as in Kinsch, 54 M.J. at 649-50.  Considering that appellant was struck in the testicles as many as twenty-five times over eight months and suffered physical and mental pain, but no lasting injury, and that he administratively sought relief, cf. Kinsch, 54 M.J. 641, but to no avail, we will grant appellant eight months confinement relief and limit forfeiture of his pay and allowances.

We have considered the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold it is without merit.

The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for ten months, and forfeiture of all pay and allowances for ten months.     


Senior Judge MERCK and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

�  Inmates must file a complaint or grievance on DD Form 510, which is then forwarded to the facility commander or his or her representative.  See Army Reg. 190-47, Military Police: The Army Corrections System, para. 10-14 (15 Aug. 1996).  The commander or representative is required to promptly advise the prisoner on the action taken regarding the complaint.  


2 We note that our superior court has stated in these two cases that inmates should not only exhaust the inmate grievance system, but petition for relief under Article 138, UCMJ, before seeking judicial relief.  See Miller, 46 M.J. at 250; Coffey, 38 M.J. at 291.  Army Reg. 27-10, Legal Services:  Military Justice, para. 20-5b (24 June 1996 and 20 Aug. 1999), precludes the use of Article 138, UCMJ, for complaints concerning confinement.  See Kinsch, 54 M.J. at 648 n.19.  
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