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MEMORANDUM OPINION
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JOHNSON, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (seven specifications), wrongful use of marijuana (two specifications), and wrongful possession of marijuana with the intent to distribute, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for sixteen months.  Pursuant to a pretrial agreement, the convening authority approved the sentence, but suspended the confinement in excess of eight months for the period of actual confinement.  


The case is before this court for review pursuant to Article 66, UCMJ. 

We have considered the record of trial, appellant’s assigned errors, and the government’s reply thereto.  We have determined that one of appellant’s assigned errors is meritorious.  Appellant asserts that the Staff Judge Advocate (SJA) provided inaccurate advice to the convening authority on appellant’s request for deferment of automatic forfeitures and requests that we disapprove two months of confinement.  The government concedes and we agree.  

BACKGROUND


The military judge sentenced appellant on 26 September 2002.  Because appellant’s sentence included more than six months confinement and the convening authority did not take action until 6 March 2003, automatic forfeitures, in accordance with Article 58b(a), UCMJ,
 took effect on 10 October 2002.


On 10 October 2002, appellant requested that the convening authority defer the automatic forfeitures under Article 58b, UCMJ, so that appellant could continue to provide support for his mother and ten-year-old brother.  Specifically, appellant explained that, although his mother worked two jobs, she was unable to support herself and his brother.  Appellant noted that the money was needed so that his brother could purchase lunches and participate in various after school programs.  Appellant also provided the convening authority a copy of a Special Power of Attorney that gave his mother the right to receive his military pay.  

DISCUSSION


A convening authority may, upon written application of an accused, defer automatic forfeitures.  United States v. Emminizer, 56 M.J. 441, 443 (C.A.A.F. 2002).  A deferment postpones forfeiture of pay and allowances until the convening authority takes action.  Rule for Courts-Martial 1101(c)(1); United States v. Kolodjay, 53 M.J. 732, 736 (Army Ct. Crim. App. 1999).  Therefore, because there were no adjudged forfeitures, appellant would have received his pay and allowances until action if the convening authority approved the request to defer automatic forfeitures.  


The SJA advised the convening authority to disapprove appellant’s request to defer automatic forfeitures.  The SJA’s recommendation stated, in part, “[I]t does not appear that granting this request is lawfully permitted, since the waived forfeitures would not be going to a ‘dependent’ as that term is defined by federal law and the UCMJ.”  That advice was incorrect.  The convening authority, however, relying on his SJA’s advice, denied appellant’s request stating, inter alia, “[I]t does not appear that your request meets the definition of ‘dependent’ as that term is defined in 37 USC Section 401.”  Deferment of pay and allowances, unlike waiver of pay and allowances under Article 58b(b), UCMJ,
  is not required to be paid to an accused’s dependent.  

DECISION


The findings of guilty are affirmed.  Reassessing the sentence based upon the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for six months.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.  


Senior Judge MERCK and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.









Clerk of Court
� Article 58b(a), UCMJ, states:   


(1)  A court-martial sentence described in paragraph (2) shall result in the forfeiture of pay, or of pay and allowances, due that member during any period of confinement or parole.  The forfeiture pursuant to this section shall take effect on the date determined under section 857(a) of this title (article 57(a)) and may be deferred as provided in that section. . . . 





(2)  A sentence covered by this section is any sentence that includes—





      (A) confinement for more than six months . . . ; or





      (B) confinement for six months or less and a . . . bad-conduct discharge . . . .





� Article 57(a)(1), UCMJ, states that any forfeiture of pay and allowances takes effect on the earlier of fourteen days after the date the sentence is adjudged or the date the convening authority approves the sentence.  





� Article 58b(b), UCMJ, states:  





In a case involving an accused who has dependents, the convening authority . . . may waive any or all of the forfeitures of pay and allowances required by subsection (a) for a period not to exceed six months.  Any amount of pay or allowances that, except for a waiver under this subsection, would be forfeited shall be paid, as the convening authority . . . directs, to the dependents of the accused.
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