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MEMORANDUM OPINION
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HARVEY, Senior Judge:


A military judge at a general court-martial found appellant guilty, pursuant to his pleas, of making a false official statement, in violation of Article 107, Uniform Code of Military Justice, 10 U.S.C. § 907 [hereinafter UCMJ].
  A panel of officer and enlisted members found appellant guilty, contrary to his pleas, of disobeying the lawful order of a noncommissioned officer (NCO), being disrespectful in language toward a NCO, assaulting a NCO, resisting apprehension, assault consummated by a battery, communicating a threat, and dishonorable failure to maintain sufficient funds in his bank account (six specifications), in violation of Articles 91, 95, 128, and 134, UCMJ, respectively.  The general court-martial convening authority (GCMCA) approved the adjudged sentence to a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  


In his Article 66, UCMJ, appeal, appellant asserts three assignments of error (AE).  The first AE contends that the evidence of dishonorable failure to maintain sufficient funds is factually and legally insufficient to support the findings of guilty to Specifications 2 through 7 of Charge V because appellant’s conduct was not dishonorable and one of his returned checks was paid.  Appellant asks that we set aside all six specifications of dishonorable failure to maintain sufficient funds because there is a lack of evidence regarding which individual check was paid.  The second AE argues that the staff judge advocate (SJA) failed to mention or respond to trial defense counsel’s (TDC) allegations of legal error, including the allegation of a lack of factual sufficiency of dishonorable failure to maintain sufficient funds made under Rule for Courts-Martial [hereinafter R.C.M.] 1105.  The third AE complains about inordinate delay between appellant’s trial and the GCMCA’s initial action.  The government counters that the findings and sentence are appropriate.  In regard to the allegation of dilatory post-trial processing, the government complains about the lack of a “test” for slow post-trial processing, commenting, “We cannot address whether ten months is ‘too long’ to prepare an 861-page record, because we do not know what ‘too long’ means.”
  We agree with appellate defense counsel that findings and sentencing relief is warranted.  

Factual Sufficiency
The members found that appellant made and uttered six worthless checks to Cashback Catalog Sales (CCS).  An employee of CCS, Ms. B, testified that one of the six returned checks “could have been paid” by a subsequent electronic debit from appellant’s bank account.  Ms. B did not know, nor did any evidence in the record of trial (ROT) explain, when this check may have been paid.   

The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [we are ourselves] convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).
  After thoroughly reviewing the record and applying this test, we are not convinced beyond a reasonable doubt that appellant dishonorably failed to maintain sufficient funds for one of the six returned checks.     
Timeliness of post-trial processing

The chronology of post-trial events in appellant’s case is as follows:

	Date
	Post-Trial Activity
	Days Since Previous Activity
	 Cumulative Days After Sentence Adjudged

	6 Apr. 2000
	Sentence adjudged
	n/a
	0

	11 Oct. 2000
	TDC requests expeditious ROT transcription
	188
	188

	14 Nov. 2000
	TDC asks the GCMCA to support request for early release from confinement (Christmas Drop) and notes ROT not completed
	34
	222

	Undated
	GCMCA declines to support Christmas Drop
	n/a
	n/a

	13 Feb. 2001
	Military judge authenticates ROT 
	91
	313

	6 Mar. 2001
	SJA signs SJAR
	21
	334

	6 Mar. 2001
	TDC acknowledges receipt of copy of authenticated ROT and SJAR
	0
	334

	16 Mar. 2001
	TDC submits R.C.M. 1105 matters
	10
	344

	21 Mar. 2001
	GCMCA approves adjudged sentence
	5
	349

	26 Mar. 2001
	ROT arrives at Army Court of Criminal Appeals
	5
	354



In United States v. Collazo, we held that “[t]en months to prepare and authenticate a 519-page record of trial is too long,” and reduced the sentence.  53 M.J. 721, 725 (Army Ct. Crim. App. 2000).  In this case, as noted above, 313 days elapsed from sentencing to authentication of an 861-page ROT.  


On 11 October and 14 November 2000, in memorandums to the SJA and the GCMCA, respectively, appellant’s TDC noted that appellant’s ROT had not been completed and requested expeditious post-trial processing.  The October memorandum cited appellant’s desire for parole consideration.  Both memorandums stated that appellant could not be released early for the Christmas holidays unless the GCMCA took initial action on his case.
  
In the post-trial matters submitted pursuant to R.C.M. 1105 and 1106, and dated 16 March 2001, appellant’s TDC complained about the dilatory processing of appellant’s case and asked for sentence relief pursuant to Collazo.  In the first SJAR addendum, dated 21 March 2001, the SJA did not mention the issue of dilatory post-trial processing.  In the second SJAR addendum, dated 7 May 2001 (over a month after the GCMCA’s initial action),
 the SJA noted TDC’s allegations of legal error in general, but concluded that such allegations were meritless.  The SJA did not explain the delay in preparing and authenticating the ROT.  Both SJAR addendums recommended that the GCMCA approve the adjudged sentence.  


In United States v. Bauerbach, we explained why timely post-trial processing is important:  
The Army, the chain of command, each victim, every person who knows about an offense, and most of all the accused, has an interest in the timely completion of courts-martial, to include the post-trial process. . . . Not only is untimely post-trial processing unfair to the soldier concerned, but it also damages the confidence of both 
soldiers and the public in the fairness of military justice, thereby directly undermining the very purpose of military law.

55 M.J. 501, 506 (Army Ct. Crim. App. 2001); see also United States v. Tardif, 57 M.J. 219, 222 (C.A.A.F. 2002) (stating that an accused has a right to timely review of findings and sentence), remand to 58 M.J. 714 (Coast Guard Ct. Crim. App. 2003), cert. of rev. filed, Dkt. No. 03-5004/CG (C.A.A.F. 2003).  
Based on the record and pleadings before us, we assume that appellate government counsel zealously represented their client.  As such, we assume that no case law supports the government’s position that the post-trial processing of appellant’s case was reasonable.  We also assume that, after making inquiries, the government found no satisfactory explanation for the dilatory post-trial processing.  Accordingly, we find that the post-trial processing in appellant’s case was dilatory.  
SJA’s Post-Trial Recommendation (SJAR) and Addendum

The SJAR to the GCMCA, submitted pursuant to R.C.M. 1106, describes each offense relating to Specifications 2 through 7 of Charge V (dishonorable failure to maintain sufficient funds) as “Worthless checks.”  On the charge sheet, each of these specifications alleges that only a single check was wrongfully made and uttered.  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Appellant and his TDC filed no objection to this particular mistake in the SJAR.
  See R.C.M. 1105, 1106(f)(4).  Appellate defense counsel did not complain about this error.

We find that appellant was prejudiced by the SJAR’s misstatement that appellant was found guilty of six specifications, each involving multiple worthless checks.  Cf. United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a colorable showing of possible prejudice standard to SJAR errors raised on appeal); United States v. Scalo, 2003 CCA LEXIS 287, at *6, 8-9 (Army Ct. Crim. App. 18 Dec. 2003) (applying material prejudice to a substantial right standard where no appellate objection to SJAR error).  We urge SJAs to include in their SJARs the face amount of each worthless check and the date uttered, to provide convening authorities with a more meaningful description of the findings of guilty.
Conclusion

We will do a unitary reassessment of appellant’s sentence taking into consideration each of the errors previously cited.  Our findings relief and reassessment of the sentence moots appellant’s second AE.  Appellant’s request for relief pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), is without merit.  
Specifications 3 through 7 of Charge V are consolidated into Specification 2 of Charge V, to read:  In that Private First Class Hosea G. Sherrod, U.S. Army, on active duty, did, at or near Wahiawa, Hawaii, between on or about  22 September 1999 and on or about 6 October 1999, make and utter to Cashback Catalog Sales five checks with a face amount of some value, for the purpose of obtaining cash, and did thereafter dishonorably fail to maintain sufficient funds in the Columbus Bank and Trust Bank for the payment of such checks in full upon their presentment for payment, in violation of Article 134, UCMJ.  The finding of guilty of Specification 2 of Charge V, as so amended, is affirmed.  The findings of guilty of Specifications 3 through 7 of Charge V are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted,
 the entire record, and the criteria in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and Wheelus, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 195 days, forfeiture of all pay and allowances for 195 days, and reduction to Private E1.
  
All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored, as mandated by Article 75(a), UCMJ.
Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� We will issue a certificate of correction because the promulgating order fails to indicate that during the providence inquiry two specifications of making a false official statement were merged into one specification.  


� We suggest that appellate government counsel read our court’s opinions, and then cite any opinions in support of their theory that the post-trial processing is reasonably expeditious.  If no case law supports the government’s position, appellate government counsel should so state and otherwise seek to explain why the facts establish that the processing time was reasonable.  Perhaps appellate government counsel could get an affidavit from the SJA explaining why the case took so long to prepare for authentication or to reach the convening authority for initial action.


  


� See also United States v. Sills, 56 M.J. 239, 240-41 (C.A.A.F.) (per curiam), remand to 57 M.J. 606 (A.F. Ct. Crim. App.), aff’d in part and rev’d in part, 58 M.J. 23 (C.A.A.F 2002) (summary disposition).  


� Appellant’s TDC stated in his memorandum of 14 November 2000:





[A]ppellant’s release date from confinement is 19 January 2001.  Inmates with a release date between 15 December 2000 and 1 February 2001 are eligible for an early release from confinement prior to the Christmas holiday or “Christmas Drop.”  Inmate Sherrod is otherwise eligible for the Christmas Drop and would likely be released early, but for the fact that final action has not been taken in his case.





In a memorandum, addressed to the GCMCA and dated 20 November 2000, trial counsel discussed appellant’s request for a Christmas Drop and listed serious uncharged misconduct.  There is no evidence that appellant’s TDC ever saw trial counsel’s memorandum.  In an undated memorandum, the GCMCA declined to support appellant’s request for a Christmas Drop. 





� The second SJAR Addendum did not have legal efficacy because it was too late for the GCMCA to modify his initial action.  See United States v. Klein, 55 M.J. 752, 755 (N.M.Ct.Crim.App. 2001); R.C.M. 1107(f)(2).      


� Trial defense counsel remarked, however, in paragraph 2 of appellant’s R.C.M. 1105 submission, that the six specifications “corresponded to 6 separate checks.”  The SJA did not address this remark in his two SJAR addendums.


� We also note that “the convening authority’s denial of the [TDC’s] request to defer automatic forfeitures [and reduction] failed to identify any reason for the decision.  This was error.”  United States v. Zimmer, 56 M.J. 869, 874 (Army Ct. Crim. App. 2002).  We will “exercise our broad power to moot claims of prejudice by reassessing the sentence.”  Id. at 875 (citing UCMJ art. 66(c); Wheelus, 49 M.J. at 288).





� The record does not describe how much confinement appellant actually served, or what “good conduct time” credit or “extra good time” credit appellant earned while incarcerated.  See Army Reg. 633-30, Apprehensions and Confinement:  Military Sentences to Confinement, § III (28 Feb. 1989).  We assume that appellant was released from confinement on or about 19 January 2001, as stated in his TDC’s memorandum of 14 November 2000 (and after serving approximately nine months of his twelve-month sentence to confinement).  Appellant’s expiration term of service date was 23 February 2001.  Taking into consideration automatic forfeitures under Article 58b(a), UCMJ, and appellant’s entitlement to pay and allowances for the first fourteen days of his adjudged confinement, see UCMJ arts. 57(a), 58b(a)(1), our sentence reduction should result in appellant’s receipt of approximately two months of additional pay and allowances at the grade of Private E1. 
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